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MR. STRUB:  Your Honor, before we start, one small1

housekeeping matter.  If I can ask the Court's indulgence, our2

next witness, Mr. Cimasi, we anticipate that he will have to3

return Monday.  He's going to return to St. Louis tonight, and4

his last flight leaves from LaGuardia at 8:00.  So he has5

requested, and I'm requesting the Court that we stop at 5:306

tonight so that he can catch that plane going back to St.7

Louis tonight.8

THE COURT:  He has a 5:30 flight going out of9

LaGuardia?10

MR. STRUB:  He has an 8:00 o'clock flight going out11

of LaGuardia.  He's got a car picking him up at 5:30.12

THE COURT:  Okay.  It's one of these things where13

sometimes if you delay your departure you're going to get14

there sooner.  I would not be -- on a Friday afternoon I would15

not want to head toward LaGuardia at 5:30.  That's an16

invitation for a major traffic jam, but that's what's -- my17

wife yesterday left at about 3:00 o'clock, and she got to18

LaGuardia by 4:00, but I told her if she left after 3:30 she19

wouldn't get there until 6:00.20

So we'll try to accommodate Mr. Cimasi, and we'll21

try to move this along.22

MR. STRUB:  Thank you, your Honor.23

THE COURT:  Mr. Early.24

MR. EARLY:  Good morning, your Honor.25
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CROSS EXAMINATION1

BY MR. EARLY: 2

Q. Mr. Nielson, we're back.3

A. We are back.4

Q. You'll be pleased to know that I represented to the Court5

yesterday that Ms. Wheeler would truncate the rest of my cross6

examination, and I was correct.  So I did not misrepresent7

anything to you in that regard.8

Would you pull Exhibit 62, please?9

(Trial Exhibit 62, E-Mail from Andy Wright to Frank10

Magliochetti, Dated November 1, 2001, Marked)11

MR. EARLY:  Your Honor, that would be binder --12

MR. STRUB:  3.13

MR. EARLY:  -- 3.  Thank you.14

THE COURT:  And which exhibit number is this?15

MR. EARLY:  Exhibit 62, your Honor.16

THE COURT:  All right.17

MR. EARLY:  Which should begin with a e-mail18

cover --19

THE COURT:  Right.20

MR. EARLY:  -- from Andy Wright dated November 1st,21

2001 to Frank Magliochetti.22

THE COURT:  Right.23

MR. EARLY:  Carbon copies to others.24

Q. Would you take just a moment, Mr. Nielson, and review25
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that document and its November 1st attachment to Frank1

Magliochetti from Andy Wright regarding closing the deal?2

A. I've reviewed this document before, so I don't need to --3

I mean, if you'd like me to I can read it, but I --4

Q. You anticipate my first question.  This was a document5

that you reviewed in rendering your opinion?6

A. Yes.7

Q. Okay. 8

THE COURT:  Can we just go off the record for a9

minute?10

(Off the record/On the record)11

Q. Mr. Nielson, I'd like you to turn to the November 1st12

letter from Mr. Wright to Mr. Magliochetti.13

A. Yes.14

Q. And if you need a moment to review that, I just have two15

quick questions.16

A. I remember reviewing this.17

Q. All right.  Do you see where in the second paragraph Mr.18

Wright states, quote, "R.J. Gold has requested adjustments to19

our balance sheet totalling $13,845,626.  In your e-mail to me20

you listed four items and suggested a 13.5 million escrow to21

cover them," and then it continues, and do you see down at the22

bottom of that page where Mr. Wright begins the paragraph,23

"I'm willing to do the following?"24

A. Yes.25
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Q. In rendering your opinion, did you consider the1

relationship between the R.J. Gold adjustments, which are2

referenced here, and the parties' negotiations for3

indemnification provisions?4

A. No.5

Q. Exhibit 182, please, Mr. Nielson, which should be in6

binder number 8.7

(Trial Exhibit 182, E-Mail From Matt Cullen to Edwin Reilly,8

Marked)9

THE COURT:  Which exhibit am I looking at, Mr. --10

MR. EARLY:  Exhibit 182.11

THE COURT:  All right.  I have it.12

Q. Mr. Nielson, Exhibit 182 is an e-mail sent from Matt13

Cullen (ph.) at Acordia (ph.) to Edwin Reilly (ph.) with14

copies to various people, subject Addus Healthcare.15

My first question to you is, was this one of the16

documents you reviewed in connection with rendering your17

opinion?  And take a moment to review it as long as you feel18

necessary before you reply.19

A. This document is very familiar to me, and may have been -20

- I may have read it -- read this document because it looks21

somewhat familiar, but I don't recall as I sit here reading22

it.23

Q. Okay.  Now, the date on this is September 19th.  Do you24

see that?25



NIELSON - CROSS 8

A. Yes, I do.1

Q. Would you look at the second paragraph and the discussion2

of workers compensation, please, and particularly the section3

where Mr. Cullen says, quote, "Please note:  This could be a4

huge area of liability that I suggest you factor into the cost5

of acquisition."  End quote.6

A. Yes.7

Q. Was Med's knowledge of the worker compensation financials8

and the potential liability thereof in September 19th9

something that you considered when you rendered your opinion?10

A. I considered it in that I understood that they were11

obviously aware of a problem in the workers comp, but it did12

not -- this letter does not effect my opinion or would alter13

my opinion, but I did remember that they were aware of that,14

yes.15

Q. Now, I've asked you with --16

THE COURT:  Mr. --17

Q. -- respect to a number of documents --18

THE COURT:  Just --19

Q. -- mostly yesterday and a few --20

THE COURT:  Just a second.  Hold on.21

MR. EARLY:  Excuse me.  I'm sorry, your Honor.22

THE COURT:  I don't know who we're talking about,23

"They were aware."  Who -- the "they" refers to?24

THE WITNESS:  I'm talking about Med Diversified.25
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THE COURT:  Okay.  So the Med Diversified senior1

management were aware -- 2

THE WITNESS:  That there was an increase --3

THE COURT:  Okay.4

THE WITNESS:  -- in the area of workers compensation5

beyond what had probably had been accrued on the balance6

sheets of Addus.7

THE COURT:  Okay.  Thank you.8

BY MR. EARLY: 9

Q. I'm ready to move to a new area.  You can put that one10

aside, Mr. Nielson.11

Mr. Nielson, I'm about to give you a purely demonstrative12

exhibit, and you may regard it as such and use it at your13

convenience or not as you see fit.  I'm also going to give one14

to the Court.15

MR. EARLY:  And it's on display on the overhead,16

your Honor.17

THE COURT:  Okay.18

A. Thank you.19

THE COURT:  Do you have one?  Do you have one of20

these?21

Q. Mr. Nielson and your Honor, the demonstrative exhibit is22

comprised of several experts from the stock purchase agreement23

and other associated exhibits.  I will use the exhibits with24

Mr. Nielson, but I tender this for the Court's consideration25
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if it wishes for short-term convenience factors.1

THE COURT:  So it's effectively a highlighted2

document?3

MR. EARLY:  Yes, your Honor.  I prefer to think of4

it as the low-tech version of what Mr. Strub was doing5

yesterday with the high-tech computers.  All we've done here6

is the same thing, as we've taken designated trial exhibits7

and excerpted certain excerpts and highlighted them, yes.8

MR. STRUB:  This is awfully pretty.  I don't know9

how low tech it is. 10

MR. EARLY:  I didn't say it wasn't pretty.  I just11

said it was low tech.12

THE COURT:  All right, gentlemen.  Thank you.13

Q. Mr. Nielson --14

THE COURT:  One of the characteristics when15

associates for the district court, this is the beginning of16

every morning, they put -- 200 people arrive with these17

tremendous black bags, litigation carriers, and I think that18

some people would feel undressed if they came into the federal19

district court in commercial litigation without at least 1620

boxes of documents and big black litigation briefcases. 21

I used to think they were really neat until I22

discovered that I was trying to carry 80 pounds.  It did quite23

a job to my lower spinal column, but yes, thank you very much24

for this.  It's quite impressive.25



NIELSON - CROSS 11

MR. EARLY:  Seriously, your Honor, I only try to use1

demonstratives where I believe they're of convenience to the2

parties --3

THE COURT:  I'm not --4

MR. EARLY:  -- especially the Court.5

THE COURT:  -- in any sense critical, Mr. Early.  It6

looks helpful to me.7

Q. Mr. Nielson, before we get back into some of the8

documents, I have a question for you.  You have experienced in9

your career the fact that corporations make financial10

projections, correct?11

A. Yes.12

Q. And in your experience, when corporations make a13

financial projection, that's almost by definition a forward14

looking estimate, is it not?15

A. It is.16

Q. Okay.  Would you turn to Exhibit 80, please?17

THE COURT:  You called it a forward looking what?18

MR. EARLY:  Estimate.19

THE COURT:  Okay.  Are we done with this or are we20

coming back to this?21

MR. EARLY:  Your Honor, for the -- for about the22

next --23

THE COURT:  Okay.24

MR. EARLY:  -- I would estimate 15 minutes, you may25
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find that useful from time to time.1

THE COURT:  Okay.  Thank you.2

MR. EARLY:  And for the moment --3

THE COURT:  All right.  So which --4

MR. EARLY:  For the moment you won't.5

THE COURT:  Which exhibit am I now going to?6

MR. EARLY:  Exhibit 80, your Honor.7

THE COURT:  Okay. 8

MR. EARLY:  Which is in binder number 3.9

THE COURT:  I have it here.  Okay.10

BY MR. EARLY: 11

Q. Now Mr. Nielson, you spent some time on your direct with12

Exhibit 80, correct?13

A. That's correct.14

Q. And looking particularly at the third page of Exhibit 80,15

those were the -- which is actually labelled "last page" down16

at the bottom, 0879 for the record, those were the projections17

which you testified about on direct, correct?18

A. That's correct.19

Q. Okay.  Now, at the top in D -- by the letter, D, they are20

expressly labelled as projections, are they not?21

A. Yes.22

Q. And if you turn back to the first page of that exhibit,23

which is labelled at the bottom 0877, the very first paragraph24

under the caption, "Business plan," begins, "The following25
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assumptions are made concerning the business plan for Addus1

Healthcare, Inc."  Do you see that?2

A. Yes, I do.3

Q. And would you agree with me that in order to make a4

projection, it's necessary by definition to make certain5

assumptions?6

A. Yes.7

Q. Okay.  In your experience, is it possible for assumptions8

to be made in connection with a financial projection which9

turn out to be wrong without being misrepresentations?10

A. It's possible, yes.11

Q. Thank you.12

MR. EARLY:  I'm now ready for this stock purchase13

agreement, which is Exhibit 337, your Honor.14

THE COURT:  Okay.15

MR. EARLY:  And this is where the demonstrative16

exhibit may shortcut some things.17

MR. STRUB:  It's 37.  Exhibit 37.18

MR. EARLY:  Exhibit 37.  Did I mis-speak?19

MR. STRUB:  I thought you said 337.20

MR. EARLY:  I'm sorry.  I'm just slurring.  I meant21

37.22

THE COURT:  You're still not going near volume 5,23

huh?  Poor lonely 5.24

Q. Would you turn to page 13 as it's numbered on the25
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original document, which begins, "Section 3, representations1

and warranties of the company?"  That has Exhibit Number 6192

at the bottom.  Are you with me, Mr. Nielson?3

A. I have my copy here, yes.  I'm looking at that.4

Q. Okay.  Now, you did testify on your direct examination5

with respect to certain sections of this portion of the SPA. 6

Do you recall that?7

A. Yes.8

Q. And you did review I think you said the entire stock9

purchase agreement in connection with forming your opinion?10

A. Yes.11

Q. Okay.  At page -- at section 3.8, which is on page 18 as12

originally numbered in the document --13

A. Yes.14

Q. -- page 624 as numbered on the exhibit.  Are you with me?15

A. Yes.  Yes.16

Q. Okay.  That section begins, "All accounts receivable net17

allowances for doubtful accounts of the acquired companies18

that are reflected on the balance sheet or the interim balance19

sheet or on the accounting records of the acquired companies20

as of the closing date, other than the", quote "HME accounts21

receivable," end quote, "as discussed herein," and then it22

continues on. 23

Do you see that?24

A. Yes, I do.25
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Q. Did you, when you reviewed this document and formed your1

opinion, understand that the HME receivables were expressly2

excluded from that section of the representations and3

warranties?4

MR. STRUB:  Objection, your Honor.  This was asked5

and answered yesterday.  It also calls for a legal conclusion.6

MR. EARLY:  It wasn't asked and answered by me, and7

I do not want this witness's legal conclusion, your Honor.  I8

want his testimony with respect to what his understanding was9

when he formed his opinion.10

THE COURT:  The objection's overruled.  Since it's11

cross examination, obviously you're going to have to go back12

to questions that were asked.  I'm going to give him some13

latitude in developing his cross examination. 14

It's a very significant qualification in my judgment15

on the face of the document, and I'd like to hear Mr.16

Nielson's testimony on this issue.17

A. As I stated before, I don't know why and cannot give an18

opinion as to exactly why it's stated, "other than HME19

accounts receivable" because the document further states that20

it will talk about all of the accounts -- talks about the21

remainder of the accounts receivable, and references a22

disclosure statement which does contain the HME accounts23

receivable.24

So my answer to you is I simply don't know why it was in25
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there.  I cannot give a legal opinion as to what effect that1

has, but from an accounting standpoint I will say it is2

somewhat confusing.3

Q. I understand --4

A. At least in that stage.5

Q. -- your answer.  Thank you, sir. 6

My next question is notwithstanding whether you7

understood that provision or not, your calculations that you8

have testified about here today do include the HME9

receivables, correct?10

A. That is correct.11

Q. Is it your understanding that for 2001 the HME12

receivables accounted for less than 10 percent of all of13

Addus's total revenue?14

A. Well, I think you've mis-spoken, and if I may just15

correct that?  It's that HME --16

THE COURT:  Mr. Nielson, you can just answer the17

question --18

THE WITNESS:  Well, I can't --19

THE COURT:  -- without trying to tell him what the20

question should have been.21

THE WITNESS:  Okay.  Well, I'm sorry, your Honor.22

A. I don't know what percentage the accounts receivable23

constituted of the sales of the entire operations of Addus24

during that time.25
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Q. Now you're working on your turf, Mr. Nielson, and not1

mine because the term that I used was "revenue" not "sales." 2

So let me ask it again with an emphasis on the word,3

"revenue."4

As you understand the term, "revenue" in the accounting5

sense, for the year 2001 is it your understanding that the HME6

receivables in total amounted to less than 10 percent of the7

total revenues of Addus as a whole?8

A. My answer would be exactly the same.  It doesn't matter9

that you say "sales" or "revenue."10

THE COURT:  When you're using this term, Mr. Early,11

you're asking the Court to focus on the dollars actually12

received during 2001, 2002, perhaps even to 2000 from the HME13

Division?14

MR. EARLY:  I was --15

THE COURT:  Not the receivables that are booked, but16

the dollars collected?  Is that what we're talking about by17

way of revenues?18

MR. EARLY:  I was referring, your Honor, and will go19

into this in more depth I believe with our witness --20

THE COURT:  All right.21

MR. EARLY:  -- with respect to HME revenues as22

compared to all of Addus revenues.23

THE COURT:  Okay.  But my confusion is that Mr.24

Nielson's been testifying about the booking of receivables25



NIELSON - CROSS 18

without sufficient reserves for doubtful accounts.  So on an1

accrual basis he said that you can't overstate the balance2

sheet of those accounts receivable, particular with respect to3

those coming out of the HME Division, but it seems to me when4

you're talking about revenues, we're not talking about5

accruals.  We're talking about cash in the door, and I just6

wanted to make sure that that's what the word, "revenues"7

meant to you, and I don't want to be confused.8

MR. EARLY:  You're correct, your Honor.  I mean that9

your understanding and my understanding are the same.10

THE COURT:  Okay.11

BY MR. EARLY: 12

Q. Mr. Nielson, would you now turn to section 6 of the stock13

purchase agreement, Exhibit 37, which is at page 42 as14

originally numbered in the document?15

A. Okay.16

Q. Page 648 is numbered on the exhibit.17

I believe you testified on your direct that you also18

reviewed this portion of the stock purchase agreement,19

correct?20

A. Yes.21

Q. And this relates to covenants and agreement, and 6.122

relates expressly to HME accounts receivable, correct?23

A. Yes.24

Q. Turn the next page, please, to sub-section D.25
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A. Yes.1

Q. Read that to yourself for a moment, please.2

(Pause in proceedings)3

MR. STRUB:  Scott, you said D as in dog?4

MR. EARLY:  D as in dog, yes.5

A. Okay.6

Q. Now --7

THE COURT:  Well, my problem is when I try to read8

it, and maybe Mr. Nielson has no trouble, but whenever I start9

to see capitalized terms, I have a need to go to the lexical10

entries in the agreement that define these --11

MR. EARLY:  Your Honor, you see I don't need to do12

this.  You're already there.  If you turn the page you see a13

definition of "excess amount."14

THE COURT:  Okay.15

MR. EARLY:  Which is I believe one of the16

capitalized terms in sub-section D.17

THE COURT:  And 6.2 is the definition of "Major18

reserve amount."19

MR. EARLY:  Your Honor once again anticipates me.20

THE COURT:  Okay.  I mean, it's just that when I21

read this and I see all these capitalized letters, I know that22

before I can begin to understand it, I have to then go through23

each of the definitions.24

One of the things that I learned, to my sadness in25
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dealing with Walter Heller and Jack Butler when he was1

representing secured creditors, he buried everything in the2

definitional sections, and you really didn't understand the3

deal until you read each and every one of the definitional4

sections because he defined a horse as a cow, and it would be5

an event of default.6

So it's just that kind of seasoned experience that7

tells me that if I'm trying to read this and make sense of it,8

I then have to run down every one of these terms that is9

capitalized in the initial letter.  That's my problem.10

Mr. Nielson, do you have any problem understanding11

what this means, this paragraph?12

THE WITNESS:  No.  I've read it and I think I13

understand it.14

Q. You've read it an you do think you understand it?15

A. I think I understand it, yes.16

Q. All right.  Focus with me if you would on sub-section D.17

 That's at page 43 again.18

A. All right.19

Q. Where it says, "Pursuant to section 6.2, the major20

reserve amount shall be reduced by the amounts of all21

transferred accounts."  The next sentence says, "However, if22

there was an excess amount as defined herein, then the major23

reserve amount shall be reduced to zero, and Wright shall pay24

to buyer the excess amount."25
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Do you say that?1

A. Yes.2

Q. When you reviewed that and rendered your opinion, did you3

understand that to be an indemnification by Mr. Wright as was4

discussed in some of the previous e-mails and documents we've5

seen earlier?6

A. I frankly don't know whether that rises to the level of7

an indemnification or not.  I have an understanding of what I8

think that means, and I think it means he's going to pay any9

amount in excess of that, which is what it says, but I'm not10

sure that rises to the level of indemnification.11

Q. I'm certainly not asking for a legal conclusion.  I12

understand you're an accountant, but I was simply asking for13

your understanding as you rendered your report, and I think14

you've given it to me, so thank you.15

I'm now going to be back referring to your report again,16

sir, so if you want to put that in front of you? 17

MR. EARLY:  I think that's Exhibit 152, your Honor.18

THE COURT:  Well, I have it as a stand-alone exhibit19

under these plasticine covers.20

MR. EARLY:  That's fine.  It should be complete,21

your Honor.22

THE COURT:  I understand.23

MR. EARLY:  How ever way you've got it.  I have it24

in dog-eared Xerox copy form, but I think it works either way.25



NIELSON - CROSS 22

THE COURT:  Okay.  All right.  What page are you1

calling my attention to?2

(Pause in proceedings)3

Q. I'd like you to turn to the second page of your report,4

Mr. Nielson.5

A. Okay.6

Q. The first -- I'll call them bullet points.  They look to7

be little arrows, but if I may call them bullet points for the8

sake of reference?9

The last sentence says, quote, "The company's HME10

Division was rife with accounts receivable collection problems11

and other accrual recognition deficiencies that became12

glaringly evident in both 2001 and 2002," end quote.13

You see that?14

A. Yes, I do.15

Q. Now, I think you testified on direct that in your opinion16

it was glaringly evident or should have been glaringly evident17

to Addus, correct?18

A. Yes.19

Q. Was it also glaringly evident to Med?20

A. I'm not certain that I would use the same term,21

"glaringly evident."  I would, as I have stated before, in my22

opinion Med was aware of the -- some of the problems in the23

collection of existing receivables, yes.24

THE COURT:  But is your qualification, your25
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hesitation, that merely to be aware of a problem doesn't1

translate into an understanding of its magnitude?2

THE WITNESS:  Yes, your Honor.  I believe --3

THE COURT:  You're being very careful in your4

answer, and I appreciate that, but I'm trying to understand5

what the story is here, and you're aware of these issues, but6

if I can put it another way, the magnitude of this didn't7

become apparent and verifiable until BDO Seidman issued its8

2001 audit.  Only then could you begin to deal with the9

magnitude of this problem. 10

Is that a fair characterization?11

THE WITNESS:  No, your Honor.  I think internally12

with Addus that they were aware prior to the issuance -- the13

issuance date of the 2001 audit.14

THE COURT:  I'm not concerned about Addus.  I'm15

concerned about what was the available base of information16

available to Med D?17

THE WITNESS:  Oh, Med D.  I think Med D became aware18

through the matters which have been raised by Mr. Early and19

the R.J. Gold report that there was a problem in collection of20

the existing accounts receivable.  In other words, we have X21

amount of millions of dollars of receivables that exist on the22

books right now.  Can't we collect those?23

They were aware in my view that there was problems -24

-25
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THE COURT:  "They."  I need to --1

THE WITNESS:  I'm sorry.  Excuse me, your Honor.  I2

apologize.  Med was aware that there were some problems in3

collecting those present receivables.4

As to future receivables, Med and Addus had a5

different level of knowledge and future performance.6

THE COURT:  I guess what I'm trying to understand,7

and I really don't want to disrupt Mr. Early's flow --8

MR. EARLY:  Your Honor, I've been married for 269

years.  I'm used to it.10

THE COURT:  I remember a discussion I had with a11

partner -- a senior partner of the firm, and I said when I get12

home I often talk about my cases because I'm so steamed up by13

them.  I'm so intensely involved in them, and he was14

horrified.  He said, "What?  You're talking about matters in15

which you represent clients at home, and you're telling those16

to your wife?"  I said, "Yes, but that presupposes she's17

listening," because what she's doing is she's telling of all18

the problems in her practice on that day, and we're both19

talking past each other, and all we're doing is respectively20

venting, and no one is listening -- neither is listening to21

the other substantive comments.22

Of course, his wife, you know, was a homemaker, and23

he didn't quite understand the relationships between two24

professionals in a family, both actively involved in a very25
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aggravating practice.  My wife did divorce law and I did1

bankruptcy, and you'd come home and I finally understood when2

I was in the Princeton area why there were so many bars right3

along the road where the people got off the buses from Wall4

Street and the financial district, and I thought that it was5

outrageous that these people would stop at the bar on their6

way home until I began to appreciate that if they went7

straight home not only would they kick the dog and be abusive8

to their wives and kids, they didn't have the time to9

decompress.10

THE WITNESS:  Yes.11

THE COURT:  So there really was a social function to12

those bars if the drinking was moderate.  So I came to a13

better under -- a better appreciation of these. 14

So if you take the road from New Brunswick to15

Princeton, at all of the stops there are these road houses.  I16

don't know that they do that in Chicago, but it was an17

interesting phenomenon that I came to observe.18

All right.  My concern is this.  Med D had an19

opportunity through R.J. Gold, based upon all these various20

communications, to look into this matter, and if there had21

been managements from the auditors in prior years, the22

question is did they make an effort?  Were they obligated to23

make an effort as a matter of business judgment and prudence24

to look at the workpapers from BDO Seidman, presumably with25
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the consent of Addus?  Because some of the history that you've1

learned comes out of those workpapers, and if they were2

available for inspection, and I don't know what R.J. Gold3

looked at because all we're talking about is this box.4

What I don't understand is if all of these bells are5

sounding, and let's assume that the misrepresentations are6

material in terms of having a significant adverse effect on7

the bottom line and on the EBITDA, and R.J. Gold has six weeks8

to look into this, and they don't do a sufficiently9

comprehensive effort at due diligence because Mr. Magliochetti10

is rushing to get this deal done, although he's postponed it11

time and time and time again, and if he could have discovered12

-- Med D could have discovered the true state of affairs about13

these substantially under reserved doubtful accounts, I guess14

the question is how many times does Addus have to knock on the15

door and say, "We've got a problem here."16

In hindsight it looks like they under estimated the17

problem, although you say if you go through the papers, they18

were given more than adequate notice on repeated occasions,19

and my question is, isn't there some obligation on the part of20

an acquiring company, if you were the accountant for the21

acquiring company wouldn't you insist as kind of a normal22

course of business, "You'd better get the prior audited papers23

and get their consent to review the management letters, and if24

you don't do that you're estopped?"  That's a legal term.  You25
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don't' ask and you don't look into, tough noogies.  You should1

have.2

I mean, you talked about what was known or knowable3

to Med -- to Addus, but my question in going through all of4

this is what's your expectation as an accountant of the5

minimum amount of due diligence in a transaction this large6

that Med D is charged with?  Its directors are charged with a7

duty to its shareholders to look into this. 8

Everyone rushes through these transactions. 9

Magliochetti is still trying to swallow and close TLC when he10

begins these discussions.  It doesn't very long before, as Mr.11

Steinberg has pointed out or we'll get through testimony, that12

they wrote off $200 million.  Now, that just strikes me that13

they didn't do the TLC deal right, and they didn't do the14

Addus deal right, and even though Mr. Wright's financial15

statements may have been materially false, when does there16

come a time when you say the burden now shifts to Med D to17

demonstrate that it did what reasonably sound business18

judgment would do even in the heated up environment of19

acquisitions?20

I'm not asking to criticize Med D, but you know, the21

advantage you have is that you've seen all this happen on so22

many occasions, and you looked at these papers, and you know,23

as I go through this, this is a train wreck about to go off24

the rails, and while they may have tried to negotiate, they25
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may have understated.  "They" being Addus, may have1

understated the problem.2

I don't understand why there wasn't some burden of3

inquiry on the part of Med D to get into those workpapers on4

the prior audits because you found them so illuminating, and5

it gets to, what is the kind of minimum duty of due diligence6

that you, as an accountant, would impose upon a client ready7

to engage in a transaction that was well over $50 million?  Do8

you have a view of that?9

THE WITNESS:  Well, your Honor, I don't have, and10

I'm not prepared to give an opinion as to whether or not Med11

complied with the minimum amount of due diligence.12

I will say that Med did question Addus concerning13

this issue, and was told repeatedly that this was a one-time14

matter, and it had been solved, and the past was the past,15

let's move on.  We've solved that problem.  This was a one-16

time problem.17

THE COURT:  Okay.  But then the question is, given18

the magnitude of the dollars here, is that sufficient to be19

told it was a one-time problem, because you recognized it20

wasn't a one-time problem, and so should that have imposed21

some further duty of inquiry on the part of Med D?22

You know that the seller is puffing.  This is part23

of the games these guys play, and you've got to look at these24

with a certain degree of scrutiny, and if a problem is pointed25
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out, you'd better take the necessary steps before you start1

signing all of these agreements to do the due diligence.2

When we sat here in the Court and sought to sell the3

assets and businesses of TLC, the major issue was how much4

time had to be spent to acquire this company, and we thought5

it was an 80 million to $100 million deal.  Proskauer Rose and6

its clients spent over a million and a half dollars doing7

intense due diligence with associates working 11, 12 hours a8

night day after day, because I reviewed all the time records,9

with constant meetings and constant opportunities to look at10

the field, to interview management personnel, and this was a11

363(b) sale, and I was going to set the date based upon what12

the parties recommended, and we got into all kinds of things13

about bidding protection and the like, but I got a better14

understanding of what a reasonably prudent strategic buyer, a15

financial investor would undertake to do before you commit16

yourself to a stock purchase agreement or an asset purchase17

agreement.18

Now, maybe I'm looking at this at the wrong end. 19

Maybe in a highly structured environment where we set up all20

kinds of controls to provide open access to all of the21

applicable business records and personnel, and we had a plan22

facilitator or sale facilitator who was going to make sure23

that everyone got access in a coordinated fashion, and nobody24

was going to be able to say that the debtors weren't opening25
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their books and records.1

Now, this is in a controlled environment in a2

bankruptcy case, but the object is still the same, how to3

maximize the value to the seller, and every one of these folks4

said, "You got to give us reasonably -- a reasonable period of5

time to do due diligence."6

The question then was should that have been7

available in some information so that it could be shared by8

everybody else?  And I saw in that circumstance, although I9

thought the rates were very high, I got a chance to understand10

when selling a health care company with all the regulatory11

approvals and all the licenses and things of that sort,12

certificates of need, and having to look at the patient13

records and go down to where those patient records could be14

reviewed because they couldn't I was told under HIPPA be15

photostatted and removed.16

There were no less than seven consulting firms17

representing or engaged by the potential purchaser, and they18

were in the business of doing acquisitions.19

Now, maybe as the debtor's counsel said, "Well, we20

follow the gold standard," and I said, yeah, but you know, the21

price is going to kill us, but let's assume that you don't22

have to follow the gold standard and be as exhaustive, but if23

you're going to acquire a health care company, then it seems24

to me if you're giving -- you're given any warnings or notices25
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by the company that, "We have a problem, we think we're1

getting past it," that you have to be skeptical and say,2

"Look, thank you very much for your assurances.  Thank you3

very much for your willingness to try to get around this by4

identification, but we really need to get into the books and5

records, and we've got to see the management papers," and if6

you didn't do that it seems to me it rises to the level of7

estoppel, or you can't really argue reliance upon those8

statements if you're given all of these signals and you wave9

them off, or you deal with them indifferently, and before you10

know it, they're starting talking about indemnifications.11

They haven't solved the first problem.  Now they're12

going to a back-up plan, and they're changing the purchase13

price and things of that sort, but it seems to me the most14

minimal prudent effort, and of course, I see all this in15

hindsight, is to make sure before you commit yourself to any16

dollars that may be forfeited, you take the necessary time to17

do the due diligence or you provide that the closing will be18

deferred until the parties have had an opportunity to do19

reasonable due diligence, and if you don't do that, I don't20

know why a court should be particularly sympathetic in a case21

like this to the pleas of the debtor that it got had or its22

successor in interest, because it seems to me that this is all23

foreseeable.24

If you're put on notice that there's a problem, then25
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that gives rise to implied duty of much further detailed1

investigation, and if you take a pass on it and try to band-2

aid it some other way, then it seems to me you're -- you got a3

problem, and I also think that Mr. Early raised the question4

which has been bothering me from the very beginning of this5

report.6

We're all talking about materiality.  I don't know7

what the percentage of revenues actually collected came out of8

this division.  There should have been much more revenues9

coming out because they're overstating their receivables in10

terms of collectibility, but if this is just a small11

percentage of their revenues, when do we begin to define12

materiality?13

Now, I thought about that and I kept listening to14

your testimony.  You said, "Well, it gets material when it15

wipes out the company wide EBITDA.  So we don't even have to16

fret over the issue of materiality.  Even though it might be17

10 percent of the revenues, if you're hemorrhaging out of that18

particular division, and that is causing you a loss of all of19

your operating profits in all your divisions, that's very20

material.  So whether it's 10 percent, 5 percent, or 4021

percent, if that division is hemorrhaging and causing you to22

lose all of your working capital, then you've misrepresented,"23

and the only question is what would an accountant say --24

assuming you were going forward, what would an accountant say25
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to his client?  "If you want to do this acquisition, these are1

the minimum steps you have to take."2

I mean, what should the directions have been to R.J.3

Gold, and were they adequate?  Because what I've read so far4

doesn't satisfy me that R.J. Gold did a very thorough job, and5

those are the agents that Med D selected.6

So it does get to this whole issue of reliance.7

Mr. Early, I'm reasonably satisfied that there are8

material misrepresentations here as to financial worth, and a9

$13.8 million adjustment wipes out the EBITDA.  It has a very10

direct effect on earnings, but you've raised enough questions11

through your examinations and review of the documents that12

leads me to believe that, you know, I'm quite willing to hear13

Mr. Steinberg's proofs on this, but I'm having a hard time14

with corporate entities well represented by highly trained and15

highly paid professionals walking right by this at this level16

of magnitude when the data was available if you asked the17

right questions and looked at the right documents.18

I mean, I'm sure there isn't an accounting standard19

that what constitutes due diligence, but as a seasoned20

accountant you know when people did a schlock job, inadequate21

job, and when they did a really good job, and if you're going22

to commit your resources as the chairman of the board, then it23

seems to me you have a fiduciary duty to the creditors as well24

as to your shareholders to make sure that you've thoroughly25



NIELSON - CROSS 34

investigated this, and if you lock yourself up into statements1

at an earlier stage, and now you're back pedalling to look at2

further reports, and you agree to be bound by the financial3

statements as of September 30, 2001, and it's unclear what the4

documents say with respect to whether or not you can look into5

any other information even though it's volunteered by Addus. 6

I mean, they're "Here's our operating performance7

for October, November.  This is what it's going to be8

annualized.  We're going to take the six months, extrapolate9

it to 2002.  We'll even extrapolate it further for all of10

2002."  All that's being generated through these e-mails and11

these graph reports and these estimates, and there's plenty of12

opportunity, it seems to me, for Med D and all of its13

professionals to try to assimilate this information, but if14

you're hell bent to document this deal and you abandon all15

reasonable and prudent caution, then I'm having trouble as16

someone comes into this after the fact being particularly17

sympathetic to Med D, although I know the tremendous harm that18

these reckless ventures did to the creditors, and I don't19

think Mr. Magliochetti will ever be called to account for this20

recklessness, and I saw it repeated on numerous occasions.21

I mean, you take over TLC and everyone else because22

you have to write off $200 million?  You don't bother to look,23

don't even call the regulatory authorities to find are there24

any problems with overpayments? 25
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I'll let you know that it's being challenged on1

criminal matters.  Many of those things are still under2

investigation, but if you don't do your homework, if you don't3

do the adequate due diligence, it seems to me that from your4

standpoint as an accountant always coming at these at the back5

end, but you know what it means to be an accountant in6

practice advising a client. 7

That's the thing is really kind of grabbing me, and8

I'm not trying to stack the deck one way or the other, but I9

know that the cases when it comes down to sophisticated10

commercial parties, they basically say you're all big boys,11

and if you didn't do what you were supposed to do, then you're12

going to have suffer the consequences.13

In the bankruptcy context, the problem is that those14

losses are suffered by the creditors, and there's no effective15

recovery against the directors and officers.16

So those are the things that are troubling me.  Do17

you think you can help me on that or -- I know you weren't18

engaged to make a determination whether or not there was19

adequate due diligence, but this stuff is thrown at you from20

16 different directions and you follow -- you know, you've21

done a marvelous job at following through and reconstructing22

these records, and you've done it in a way that's very clear23

to me, and you've done a first-rate job as far as I'm24

concerned in showing the magnitude of the problems with the25
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workers compensation, and I know that you concluded that there1

were material misrepresentations, and none of these e-mails2

change that because you're still going back to, "Hey, this is3

what you said in your statements.  They weren't true.  In4

fact, they were not true by a long shot, and it wiped out your5

EBITDA," and you say, "Well, I've read all those e-mails.  So6

what?  It doesn't change the misrepresentations," but it does7

go to the issue of reliance, because that's basically the8

strongest affirmative defense that Mr. Early is making because9

there aren't any secrets here. 10

That's what's troubling me, so is -- maybe it's11

unfair for me to intrude so deeply, but I, as the finder of12

fact am troubled by the fact that with all these various13

missives, there was a failure on the part of Med D to do the14

necessary investigation.  I mean, this stuff was coming at15

them in September and October.16

What was the rush to close on January 8th when17

they're calling from hotels and they're doing it by e-mail? 18

They're not even meeting face to face, and I'm not excusing19

Mr. Wright and I'm not excusing Mr. Magliochetti.  What I am20

saying, well, given all this stuff, and now we're trying to21

reconstruct it how does Mr. Segall, as the successor in22

interest to these claims, satisfy me that reliance isn't a23

major hurdle for him?24

THE WITNESS:  May -- yes, your Honor.  Let me, if I25
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may respond in this fashion?  I understand exactly what you're1

saying, and in -- I have spent, your Honor, 25 years or more2

cleaning up financial train wrecks either in a capacity as an3

FBI agent or a trustee or as a consultant, and I have seen4

over that period of time incredibly bright people do5

incredibly stupid things, and in most instances there were6

motivations that impelled towards those actions, which I7

personally, and I don't think you would understand.8

If you and I for instance, or the people in this9

room were going to do this transaction, I don't think I would10

be fair or honorable for me to say that I would have done it11

in the same way.  We would have done it differently.  I may12

have asked different questions.  I may have done a different13

analysis if I had been engaged, but we -- in the experience14

that I had in the FBI there were many times when in major bank15

frauds that I worked, when people said, "Those bankers were16

totally stupid to do what they did," and my response has been,17

"Just because they left the till open does not mean you had a18

right to take the money," and many of the banking situations19

that I became involved with in the FBI would stagger the20

imagination as to how people could have done something that21

dumb, but my feeling in this matter and my view to you in this22

matter is was this matter handled in an appropriate and23

professional manner for all people involved?  No. 24

If it had been we may not even be here today, but25
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were material misrepresentations made?  Absolutely.  And were1

they led to believe that this problem was solved?  Absolutely.2

 Should they have believed --3

THE COURT:  What did you say with respect to this4

problem being solved?5

THE WITNESS:  -- the accounts receivable collection6

problem was solved?  Should they have believed it?  No.  It7

would have been better if they didn't, but those8

representations were made, and they in my view relied upon9

them.10

I don't understand, your Honor, the motivations11

frankly of either party here.  I don't understand the12

motivations of Addus, and I don't understand the motivations13

of Med, but that does not alter the misrepresentations --14

THE COURT:  I --15

THE WITNESS:  -- and when I say I don't understand,16

I share the same confusion that you have.17

THE COURT:  Okay.  Look, I mean, we as lawyers and18

accountants tend to be risk adverse.  We tend to have fairly19

conservative temperaments.  We often ignore our own personal20

affairs.  We're the last ones to write wills.  We're the last21

ones to engage in planning because we put our clients above22

our own personal interests, and we have trouble understanding23

the entrepreneurial mind.24

THE WITNESS:  Yes.25
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THE COURT:  We really have trouble understanding1

what drives these people, and it's not always greed, although2

there's always a good component of that, and they see things -3

- they see the world in very different terms, and I'm not4

trying to put Mr. Magliochetti or R.J. Gold into my chair and5

ask how I think they should have acted because I agree that in6

the world of business, things are doing -- they go on at an7

accelerated pace, an inability to absorb the materials, and8

much too much of a rush to get a deal done because these9

people are deal junkies.10

I mean, I've been to dinner with these folks at the11

end of a closing.  2:00 o'clock in the morning they want to go12

out to a restaurant and they want to order magnums of13

champagne.  You know, go represent real estate developers. 14

All the loan proceeds go to their first draws, and they have15

Cuban cigars and they go to the best restaurants and they16

order $400 bottles of wine. 17

The investment bankers are notorious for this, and I18

agree, I have a difficult time understanding that mind set,19

but when these transactions are reviewed in a court, even20

taking into consideration the differences in temperament, it's21

-- and even understanding the much willingness for22

entrepreneurial risk, these people are not risk adverse.  In23

fact, they're rather risk prone, and sometimes they make it24

big because they're willing to do things that no one else in25
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his right mind would do because they have a superior1

understanding of what is possible.2

You know, Bill Gates is probably our leading3

example.  George Soros (ph.) is a leading example.  We don't4

operate in that world, but the question is as a Court looking5

at this after the fact, aren't standards, even though they're6

retrospective, ones that have to be imposed, and even if there7

are material misrepresentations, if you could have realized8

that those were material misrepresentations, and you had all9

of the flags flying, and you just blew them off, then it seems10

to me -- a court -- a commercial court should not be11

particularly sympathetic, not because I stand in judgment of12

those people and say, you know, "I can't believe you were that13

dumb," but because even if you're discerning, even if you have14

a -- if you're very aggressive in risk, you still have to do15

certain minimum things as a director of a corporation.  You16

have obligations to your shareholders.17

Now, I understand the great deference in Delaware to18

the business judgment.  I know how hard it is to keep -- hold19

anyone accountable in Delaware for mismanagement of their20

enterprises.  I mean, Delaware sells its franchises on a21

theory that we're going to give you broad immunity, all kinds22

of indemnifications.  We're going to let you spend millions of23

dollars buying D & O policies to cover up your fraud, but what24

I'm trying to get at is from your perspective as an25
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accountant, even though this wasn't part of your engagement,1

because I really need you to help me as the finder fact, what2

is a reasonable standard to impose with respect to a proper3

investigation before you sign a document on the workers4

compensation allowances and the HME receivables, particularly5

when they rise to the level of wiping out all of your EBITDA,6

and you're an EBITDA investor?  That's my concern.7

THE WITNESS:  Your Honor, again, I do not feel that8

I can say that Med conducted a level of due diligence that9

would have allowed them to make whatever decision they made to10

be a right decision.  I don't know.  I don't know what11

prompted Med to do this transaction.  I honestly look, and12

don't know what prompted Addus to do this transaction.13

I will say two more things in reference to that.  In14

every major financial disaster that I have seen without15

exception, you back the train up to a certain point, and there16

comes a point in time when if you backed it to that point and17

said, "What were you thinking to move ahead?" most of the18

individuals that were bright, MBA's, lawyers, accountants19

scratch their head say, "I -- I don't know.  I'm not certain20

why we went ahead."21

I -- if I were put in that exact position or your22

Honor or perhaps other people in this room, we would have23

moved ahead?  I don't know.  I doubt it, but I don't know.24

THE COURT:  But what bothers me is here, and I know25
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about Gatsby Hannah (ph.) in Boston, corporate counsel.  It's1

a very distinguished business law firm.  It was formed by the2

former head of the SEC.  His son was my partner.  It had a3

distinguished record of very sophisticated business4

transactions, and you knew that Gatsby Hannah did very good5

work.  They may not have had the edge in the market, but it6

was a really solid firm founded by people who were nationally7

distinguished, and who then recruited lawyers to do this, and8

then you have Mannat Feltz (ph.) as their litigation counsel,9

one of the most sophisticated firms in the United States,10

running in in all kinds of litigation, and I'm saying where11

were the professionals?  All they do is achieve what their12

clients want, and they don't tell them as independent13

professionals, "Take a deep breath?"14

Now, Dean Croner (ph.), the Harvard -- the Law15

School, talked about the lost -- loss of professionally --16

loss of professional responsibility because he observed what17

was going on in the corporate world, and he was very, very18

demoralized by the deterioration of the concept of19

independence as professionals.20

I mean, lawyers are advocates.  They're supposed to21

get the deal done, get around the problems, but accountants22

are supposed to be truly disinterested, and our problem has23

been when the accountants become zealous advocates in heavily24

fee-driven -- because there's no one to rely upon.25
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So if we can't look to the auditors to impose1

reasonable constraints, and we can't look to the law firms to2

tell their principals, "You have fiduciary duties that you3

have to respect," then maybe we're going to have more and more4

train wrecks.  We've had enough already, but I don't have any5

confidence that things are fixed. 6

I don't think Oxley Sarbanes is going to fix the7

problem, but I'm trying to deal in this particular context and8

the totality of the circumstances in this case, and if it gets9

to the level that this deal wasn't properly prepared, then I10

have some problem thinking that at on an issue of material11

misrepresentation perhaps rising to the level of fraud, and12

it's a pretty big number here, that there are two parties to13

this process, and that if Med D was reckless and they came14

back into this Court through the credit representatives and15

say, "You got to fix this thing, you know, four years after16

the events -- three years after the events," and that's why17

I'm troubled, and you know, I ask you that as a trustee, as a18

fraud examiner, as an examiner.19

I mean, there's certain -- one of the things that20

you're doing, and I know that you're here as an expert on21

behalf of a particular client, but I also have tremendous22

confidence in your integrity and your independence, and I also23

have tremendous respect for your seasoned judgment, but when I24

have to determine after the fact what is the standard of25
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accountability, and I really have to look to accountants to1

reassert that independence and say there are certain accepted2

principles of preparing financial statements, and they're3

generally accepted principles, call them judgment guidelines,4

for what you have to do in terms of due diligence, and if you5

don't honor those guidelines, then a court can't come in and6

rescue you after the fact or your creditors.  That's where I7

am.8

THE WITNESS:  Your Honor, I can say this.  Number9

one, they engaged R.J. Gold to make this analysis.  There10

apparently were various time constraints on R.J. Gold.  They11

had to move quickly on this for whatever reason.  They were12

informed -- when I say "they," Med was informed and was aware13

that there were some problems in the collection of the14

existing receivables as they were posted upon the balance15

sheet, as they were listed.16

When they inquired about that, when there were17

further discussions with that, they were told number one,18

those were grossly overstated.  That's what Mr. Wright told19

them.20

Secondly, they were told, "We've solved this21

problem.  That was the past.  We're going to do great in the22

future.  We're going to make a lot of money in the future. 23

We're going to -- we're going to achieve new EBITDA numbers. 24

Those were one-time matters."25
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THE COURT:  Yeah.  We're going to go to 18 million,1

20 million.2

THE WITNESS:  Yes.3

THE COURT:  The sky's the limit.4

THE WITNESS:  Those were one-time problems.5

THE COURT:   We're going to go from 14 to 16 to 186

to 20.7

THE WITNESS:  Yes.  Those were one-time problems.8

THE COURT:  Okay.  And if they weren't one-time9

problems --10

THE WITNESS:  Then --11

THE COURT:  -- and Med D even being told that these12

things are going to be fixed, and they didn't take the13

necessary steps to penetrate this fog, then my question is why14

should I hold Mr. Wright accountable for this?15

THE WITNESS:  Because just because someone is stupid16

doesn't give you the right to reach into their drawer and take17

their money.  That's why.18

THE COURT:  All right.  If I turn my car over at the19

bar to someone who was inebriated because he's got to get home20

in a hurry, I'm accountable for the people he hurts, damages.21

THE WITNESS:  Yes.  But it doesn't give him the22

right to steal your car.23

THE COURT:  No, but I have a right as the victim to24

hold you accountable --25
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THE WITNESS:  Yes.1

THE COURT:  -- for turning the keys over to someone2

who was inebriated.  I get the sense that both Addus and3

Magliochetti were inebriated, and now we're just dealing with4

the hangover, but if you're reckless, you don't exercise5

proper prudent judgment, then I don't know that I can give6

relief to those ultimately who suffer the loss and try to take7

it back out of Mr. Wright's pocket.  That's not because I'm8

sympathetic to Mr. Wright. 9

It's because in these kinds of transactions if you10

didn't do what you were supposed to do as a minimally prudent11

investor, then you can't come to Court and ask me to take your12

cookies out, and you say well, that's an awfully harsh13

standard, that if someone engages in material14

misrepresentations and they know about it or they should know15

about, there's no excuse, and even if it's a person who is16

receiving this information didn't do what he was supposed to17

do to follow through on that, that doesn't relieve the person18

who made the material misrepresentations.19

That's a very harsh standard that you're imposing20

upon Mr. Wright.  It seems to me that if we're going to play21

fair in this, each side has a burden, and I think that the22

repeated efforts by Mr. Wright to try to negotiate to get23

around this, he wasn't sufficiently acute enough to realize24

that setting up the Modesto office wasn't going to do it25
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because he kept building, but he wasn't paying attention.1

Every one of these guys they absorb more businesses2

than they can manage, and then they go into 11 or collapse3

because they have an appetite that is way beyond reason, and4

when they start playing with other people's money then we're5

back in the Bankruptcy Court, and the Bankruptcy Court's not6

sympathetic, and the Courts of Appeals are even less7

sympathetic because there attitude is, "You're all big boys,"8

and I'm sure that the Chartwell Trust doesn't like to hear9

that.10

I'm just trying to get, you know, your sensibility11

on this matter, and I appreciate your discomfort that I'm12

pressing you so hard on this, but this is when I'm really13

calling upon you as an expert in the field, not just as an14

expert for a particular client, but I have to rely upon your15

gut sense, your experience sense to tell me what is16

permissible and what's not permissible, even though you17

weren't engaged to help me get to these facts. 18

I didn't appoint you as the examiner, and maybe it19

would appropriate, and then I can hear Mr. Steinberg say,20

"Judge, this isn't really fair.  He was appointed as our21

expert.  He submitted report.  Mr. Early has an opportunity to22

cross examine him.  Mr. Early has a right to ask all of these23

questions.  If the provisions were confusing, well, the24

question is who drafted them," but at a certain level when you25
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become engaged as an expert witness you take on a somewhat1

different role because now I'm relying upon you to give me an2

objective assessment of what came down even if it goes3

somewhat beyond the scope of your engagement.4

Maybe I have a total misunderstanding of the proper5

limits of inquiry, and I'm more than happy to let Mr. Strub or6

Mr. Steinberg respond, but you're qualifying your assessment7

here to the point where it's beginning to raise a question of8

credibility.9

You said you know a lot of stupid people.  You can't10

believe things happen, but we do know things happen, and being11

stupid doesn't excuse a lot of things.  You're responsible for12

your stupid acts, particularly in a court, in a commercial13

transaction.  This is not a Court that protects drunks,14

idiots, and slumber bums.  We have to hold people to a15

reasonable standard of commercial expectations, and while I16

have no desire to forgive Mr. Wright and his whole team for17

perhaps not being fully forthright and candid, I suspect they18

had their own blinders on, but if they had blinders on they19

were telling you, "We got a problem here," then you had a20

corresponding responsibility to dig deeper, and if wanted to21

walk away, then walk away, but not put in another $7 1/222

million to get an extension. 23

I mean, you're financial insolvent because now24

you're taking people's money, creditors' money away, and25
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you're turning it over, but the question is can it be1

recovered?  I mean, there's a certain sense in which the2

rights of the creditors on fraud cases, misrepresentations3

aren't any better than the people who made the4

misrepresentations or who failed to discern there were5

misrepresentations prior to the transfer date.  That's a whole6

other world, but if I'm looking at this as a state court judge7

in Delaware, and we're now trying to decide whether Mr. Wright8

has to disgorge the 7 1/2 million, I have to make these9

determinations.10

Mr. Steinberg, I know I've gone, and it's been on11

the record so there aren't any -- I didn't go off the record12

to talk about this.  I'm more than happy to let you or Mr.13

Strub respond, but I want you to understand, I've been14

listening to this.  I've been reading the documents during the15

day, during the evening, and trying to get an objective16

assessment upon whom the loss should fall.17

MR. STEINBERG:  Your Honor, people enter into18

contracts for a reason, and they put warranties and19

representations in a contract for a reason, and one of those20

reasons to have warranties and representations in contracts is21

to protect the party who is receiving the warranties and22

representations, and that can protect a sophisticated party,23

it could protect a party who, as Mr. Nielson said, is stupid.24

 It doesn't matter, but the bottom line is warranties and25



NIELSON - CROSS 50

representations in contracts have a meaning, and there are1

innumerable cases in which parties to business transactions --2

sophisticated parties to business transactions have obtained3

remedies in court where warranties and representations in a4

contract were false.5

In this instance, in section 7.1 of the stock6

purchase agreement, there is a warranty and representation7

concerning the accuracy -- the accuracy of the information,8

and regardless of whether Med should have realized or9

understood that there were all sorts of warning bells and10

signals going off, it doesn't change the language in that11

agreement that all of that information that is the subject of12

that warranty and representation, accurate information was13

being provided.14

THE COURT:  Okay.  But what do you if you build into15

those representations and warranties an exception with respect16

to the HME receivables?  Now, that's an issue of contract17

construction, and we're not there yet, but it seems to me that18

Mr. Early has every right to point out, "Hey, you decided,19

given the fact that this was some kind of problem, to take it20

out of the scope of the representations and warranties, and21

then you decided if it really got a little unwieldy, then we'd22

kind of make sure that Mr. Wright got to pay us back."23

Now, I think having an indemnification against Mr.24

Wright is meaningless because he's going to litigate with you25
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for the next 20 years.1

MR. STEINBERG:  Well, the --2

THE COURT:  I mean, if I want a secured3

indemnification, I'm going to get a letter of credit.  I'm not4

going to rely upon promises from someone like Mr. Wright even5

if he has a very good balance sheet because I know if he has a6

very good balance sheet and he has the resources, he's going7

to fight me tooth and nail in the state courts or in federal8

courts.9

So I don't know what this indemnification is worth.10

 So Mr. Early, I have to tell you I'm not impressed with this11

kind of ersatz after the fact band-aid approach.  If I'm a12

business man I don't want someone's indemnification.  He made13

me insolvent.  I want to know that the money's on the table,14

and there is money in an escrow account, and he agrees -- both15

agreed to take the money out.  The two of them are not so16

extremely comfortable.17

There was $50 million in cash.  Mr. Magliochetti18

needed the cash to pay big sign-up bonuses to the Savitsky's19

to do the TLC deal.20

MR. STEINBERG:  Your Honor, the carve-out that21

you've alluded to --22

THE COURT:  Yes.23

MR. STEINBERG:  -- with respect to HME receivables -24

-25
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THE COURT:  Yes.1

MR. STEINBERG:  -- that -- that provision in and of2

itself is somewhat ambiguous because of the inclusion in the3

last sentence of that section of a schedule of accounts4

receivable that includes the HME accounts receivable, and it5

refers to those all being collectible.6

THE COURT:  Okay.  So he may --7

MR. STEINBERG:  So you've got that ambiguity, but8

regardless of how that comes out, you have separate warranties9

and representations concerning the accuracy of financial10

statements.11

MR. EARLY:  Your Honor --12

MR. STEINBERG:  And -- excuse me.  I'll be -- I'll13

be done in a minute, Mr. Early.14

So you have -- you have separate warranties and15

representations there, and one of the things that I think that16

it's important to -- to point out here is when you're doing17

your due diligence on a company all you can look to is the18

past, and in terms of the information that R.J. Gold was19

highlighting is past collections of accounts receivable.20

There is no way for accountants in connection with21

any kind of a due diligence to understand what's going on22

after the date down of whatever financial information that you23

gave, and what Mr. Nielson alluded to and what you'll see in24

connection with admissions from the chief financial officer of25
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Addus is that there was a specific intent and1

misrepresentations made to Med on an ongoing basis that these2

accounts receivable problems after the date down had been3

resolved, that they were one-time adjustments when they knew4

darn well that those statements were not true.5

THE COURT:  Yes, but if you're talking about date6

downs, you've got to be able to bring them under the terms of7

the agreement, right?  And you say that you can construe these8

agreements so that the representations extend to the date9

downs.  Is that correct?  Because you said it has to be true10

as of the closing date.11

MR. STEINBERG:  Correct.  That the financial12

information that was given was certainly by definition before13

the closing date, and what I am saying is in that window, the14

window between the time the last financial data was given,15

that it could be reviewed by any kind of an accountant, and16

whatever the projected closing date would be, there were lots17

of things going on, all bad, and notwithstanding the fact that18

all of these bad things were going on, what you'll see through19

the evidence that's going to be coming in is that people were20

saying, "No.  Things are going swimmingly.  Things are going21

very well," and you've seen some of that already with respect22

to certain of the e-mails that were sent, certain -- certain23

of the letters that were sent with respect to representations.24

As late as August, your Honor, August of 2002, there25
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were misstatements that Mr. Nielson made reference to where1

they said what the pre-tax profit of HME was, a blatant lie,2

where they were saying they were making a 15 percent profit,3

when in fact they were losing 36 percent, and they knew it.4

MR. EARLY:  Your Honor, I have to -- I have to5

interject at this point.  We are now at the point where we're6

arguing evidence that isn't even yet before the Court, and I7

find that, even in a bankruptcy court, to be extremely8

difficult to do.9

THE COURT:  Mr. Early, you're not going to endear10

yourself to the Court.  I raised these issues.  I'm not trying11

to preclude either of you from putting in your proofs, but I12

wanted you to know, since you keep saying I'm the finder of13

fact, what my concerns are.14

MR. EARLY:  I appreciate that, and I do appreciate,15

your Honor, because it highlights and it focuses the16

presentation of evidence that we're about to give, but we're17

starting to argue evidence that's not before the Court and --18

THE COURT:  No.  We -- I think the discussion was,19

was is the standard of accountability --20

MR. EARLY:  I'm trying to get back to that standard,21

your Honor.22

THE COURT:  -- in terms of doing due diligence, and23

I've heard from Mr. Nielson in his guarded comments.  We've24

had various existential comments about the nature of25
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businessmen, and the incredible ability for people to be1

stupid.2

Mr. Nielson, on your way back, if it's a long3

flight, I would strongly recommend that you read Rousseau's4

"Second Discourse on the Origin of Inner Quality," because he5

fully explores this subject.  How was it that we were free as6

brutes, and we've entered into a society that's oppressive,7

and it's all about the money.  It's all about the inner8

qualities that get generated.  It's all about vanity.  It's9

all about love of self.10

You now, for someone who's writing in around the11

1770's, this is far better than better than expose on Wall12

Street.  You know, he does it as a kind of amateur social13

anthropologist trying to reconstruct how he emerged from the14

state of nature, and how is it that we got ourselves into15

situations where governments are oppressive and there is so16

much corruption, and he tries to lay it out, you know, almost17

genetically, and while it's full of rhetoric and paradox, it18

is a stunning analysis.  Long before Thorsten Vablin (ph.) and19

"The Conspicuous Society," this is the beginning of really20

contemporary critical sociology. 21

When I go back and read it I say boy, it's like he's22

sitting there in court as a -- as a witness.  How does he know23

all of this?  It's all logical.  He's traced it to instincts,24

and he shows how these institutions evolve.  No wonder he was25
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embraced by those who were disaffected a few years later in1

France, but I don't mean to give you reading assignments.2

THE WITNESS:  I'll take --3

THE COURT:  But I've always thought it was -- I4

mean, since I've been reading this independently I was really5

quite struck with his revision.6

All right.  Mr. Early, you're going back to the7

conclusion of this.  I'm sorry to have interrupted you for so8

long.9

MR. EARLY:  Not at all, your Honor.  I just want to10

simply finish the remark that I was making earlier, which is11

with respect to a good deal of what's been discussed here, and12

particularly with respect to your Honor's comments of13

materiality, there's a good deal of evidence yet to come.14

THE COURT:  All right.15

MR. EARLY:  And I would appreciate, and I know your16

Honor will, forebear making any kind of final conclusions17

until you hear that evidence, particularly from Mr. Wright18

regarding the negotiations here.19

THE COURT:  As I said, no matter what I say during20

the bench, this is just my thinking out loud.21

MR. EARLY:  I appreciate that, your Honor, because22

it does focus the examination, and in that regard, Mr.23

Nielson, I do have a couple of questions --24

THE COURT:  Go ahead.25
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MR. EARLY:  -- with respect to your responses to the1

Court.2

BY MR. EARLY: 3

Q. You said, and if I misstate your comment -- excuse me --4

if I misstate your testimony in any way, I'm sure you'll5

correct me, that Addus repeatedly told Med, "It's one time. 6

Don't worry."  Do you recall that discussion with the Judge?7

A. I think I said it was a one-time occurrence, and the past8

is the past, and we've solved the problem.9

Q. So you do recall your discussion with the Judge?10

A. Yes, I do.11

Q. And the record will show what you said, whatever you12

said, but you're focused on that now?13

A. Yes, I am.14

Q. Okay.  You read Mr. Wright's deposition, did you not?15

A. I read most, yes, I did.16

Q. You read all of it, most of it, some of it?17

A. Well, I read it.  Yes, I read it.18

Q. Okay.  And in Mr. Wright's deposition do you recall his19

discussions with Mr. Magliochetti concerning the HME Division20

and how they were going to handle it?  Do you recall that21

testimony?22

A. I don't recall that specifically.  It was a three-volume23

deposition.  I --24

Q. It was.  I sat through all of it, but I'm asking you if25
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you recall it.1

A. I don't recall every sentence on it.  I recall reading2

the deposition, but it was three volumes, and I can't recall3

exactly what he said in that regard.4

Q. Well, if you assume with me for the moment that Mr.5

Wright will testify to this Court that Mr. Magliochetti told6

him, "Don't worry about those problems in the HME Division7

because we have the accounting system to fix it as soon as we8

close," does that effect your opinion any regarding9

representations that Addus was making to Med regrading, "Don't10

worry about this?"  Does that effect your opinion at all?11

A. No.12

Q. Not in the least?13

A. No.14

Q. Okay.  Now, you also said to the Court, and again, if I15

misquote you I'm sure you'll correct me, "Just because someone16

is stupid doesn't mean you have a right to reach into the till17

and take their money," correct?  Do you recall saying that?18

A. I recall saying that.19

Q. Okay.  Do you recall what the amount of cash was in the20

letter of intent to close this deal?21

A. No.22

Q. If I tell you it's $57 million, will you accept that23

representation?24

A. I understand it was a significant amount of money, yes.25
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Q. Do you recall the amount of cash that was in the deal1

when the final stock purchase agreement was signed?2

A. I don't recall that, no.3

Q. After the disclosure -- after the due diligence by R.J.4

Gold on January 8th, you don't recall that?5

A. No, I don't.6

Q. If I represent to you that it's $15 million in cash, will7

you accept that representation?8

A. Yes, I will.9

Q. And if Mr. Wright, as a -- and Addus, and I speak of Mr.10

Wright because you understand he's the major shareholder of11

Addus, correct?12

A. Yes.13

Q. If Mr. Wright and Mr. Magliochetti negotiated in light of14

just some of the things we've seen here regarding these15

receivables, and reduced the cash to Mr. Wright from $5716

million to $15 million and substituted additional stock and17

notes of Med, would you agree with me that Mr. Wright is18

taking more risk in that situation as a result of those19

negotiations?20

A. Mr. Early, I am, as I stated to the -- to your Honor, I21

am not aware of the motivations of the various parties.  I'm22

not taking a position as to what possibly motivated those23

parties.  I'm not here to give an opinion on the various24

components or elements of the sale.  I don't know what risk25
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they were -- each individual were willing to take or bear. 1

That did not come into the conclusions that I have drawn.2

Q. You're not testifying that Mr. Wright was a crook, are3

you?4

A. No.5

Q. Okay.  Let's go back to your opinion.  Have you got it in6

front of you?7

A. Yes, I do.8

Q. That's Exhibit 152.  On the third page of your opinion,9

the second bullet point, you discuss management letters.10

A. Yes.11

Q. Okay.  Now, without going back and rereading those all12

again, which you're free to do if you'd like to.  I think13

they're exhibits approximately 1 through 5, and we have them14

here, but just in general terms --15

THE COURT:  These are Exhibits 1 through 5 where? 16

Those are the numbered exhibits right from the beginning?17

MR. EARLY:  Yes, your Honor.  Those are the18

financials I believe.  I may be slightly off in the numbering,19

but the first couple exhibits are the Addus audited financials20

for the periods 1999 through 2003 I believe.21

THE COURT:  Okay.  All right.22

Q. Those would be the management letters you reviewed,23

correct, sir?24

A. Well, they're not in the audited financial statements.25
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Q. They're separate?1

A. Yes.2

Q. They're not in those exhibits?3

A. I don't know if they're in --4

Q. That was my mistake.  I thought they were.5

A. I don't know if they're in the exhibits or not, but6

they're not part of the financial state -- audited financial7

statements.8

Q. They're separate.  They're issued at the same time as the9

audited financial statements are issued, correct?10

A. Approximately, yes.11

Q. And they're as a result of the audited financials that go12

on in that year, correct?13

A. They're the result of an audit, yes.14

Q. Well, that's the procedure.  You finalize the audit and15

you give management the management letter, correct?16

A. I don't know whether it's given before -- a day or so17

before, but almost concurrently.18

Q. Approximately contemporaneously?19

A. Yes.  Absolutely.  Absolutely.20

Q. Okay.  Now, do you recall the content of those management21

letters which formed the basis of your testimony and your22

report and on your direct?23

A. I think generally I do, yes.24

Q. Okay.  Generally, the focus of those management letter25
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comments was on systems and procedures, not on amounts of1

accrual.  Is that correct? 2

A. No.  That's not correct.3

Q. Was there a specific recommendation in any of those4

management letters which you saw which said Addus should5

accrue an additional amount which was not reflected in the6

audited financials?7

A. There was a comment relative to that effect, yes.8

Q. And would you show -- would you tell me in what audit9

letter you're referring to?10

A. Okay.  Give me a minute to look. 11

Q. Absolutely.12

THE COURT:  Are you going to be able to wrap this up13

in 15 minutes?14

MR. EARLY:  No, sir.15

THE COURT:  How much more? 16

Ms. Wheeler, you got to take him around the block. 17

Only teasing.18

How much more time, Mr. Early?19

MR. EARLY:  Your Honor, at this rate, I imagine I've20

got at least another hour.21

THE COURT:  Okay.22

A. Okay.  In the audit report dated -- or I'm sorry, in the23

management letter dated May 15th, 2001.24

Q. Well, excuse me.  I'm sorry.  Let me correct my question.25
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The 2001 audit letter was in connection with the 20011

audit, so that was issued in November?2

A. No, no.3

Q. What's the date on the letter you're looking at, sir?4

A. The date on the letter that I'm looking at is May 15th,5

2001, and it concerns the prior audit in 2000.6

Q. I understand.  Exclusive of that letter, any prior7

letters that you can recall that refer to any specific8

adjustment?  I understand there was an adjustment by BDO9

Seidman in 2001.  That's not my question.  My question is on10

the prior audit letters is there a specific recommendation11

that there be an additional adjustment with respect to HME12

receivables or workman's comp?13

MR. STRUB:  Your Honor, I think the question was14

misleading, given the witness's answer.15

THE COURT:  Well --16

MR. EARLY:  I don't understand the objection.  I --17

I'm not inquiring with respect to 2001.  We've talked about18

2001.  I'll come back to that.19

MR. STRUB:  But I think what the witness was just20

saying was that the 2001 letter referred to 2000, and so to21

the extent that you're trying to equate the adjustments in the22

2001 audit, I'm not sure that's a fair characterization, and23

that's why I just don't want the Court to be misled by the24

question.25
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Q. Let me rephrase my question, Mr. Nielson.1

THE COURT:  Mr. Strub, your point is well taken. 2

I'll treat the question as withdrawn.3

Q. Refer to your report, would you please, at page 3?4

A. Okay. 5

Q. Are you with me on the first full bullet point on that6

page?7

A. Yes.8

Q. That discusses management letters, correct?9

A. Yes.10

Q. And in that you say in about the middle of the paragraph,11

quote, "The management letters from 1998 through 2001 were12

replete with suggestions by BDO that Addus's established --13

that Addus's establish" -- I think I if I were writing a brief14

I'd have to say "sic" there.15

A. Yes.  I think I should have said Addus, but yes.16

Q. Okay.  "And implement formal policies and procedures17

regarding accounting entries and specifically estimates, as18

their existing procedures often resulted in inaccurate --19

THE COURT:  Hold on.20

Q. -- interim financial reporting."21

THE COURT:  I'm trying to understand what you're22

reading.23

MR. EARLY:  I'm in the middle of his report at page24

3 as he's number that report, first bullet point.25
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THE COURT:  So you're just reading back what Mr.1

Nielson has said in his report?2

MR. EARLY:  At the moment that's all I'm doing. 3

Then I'm going to form a question.4

THE COURT:  All right.5

MR. EARLY:  It's a habit I have.  I apologize, your6

Honor.7

THE COURT:  That's okay.8

Q. Do you see that, Mr. Nielson?9

A. Yes, I do.10

Q. Okay.  Now, the policies and procedures that you're11

referring to there, as those are reflected in the BDO Seidman12

management letters, would those policies and procedures13

include instituting an entirely new computerized accounting14

system for these HME receivables?15

A. I did not construe them as such, no.16

Q. You didn't understand it that way or you wouldn't17

construe them as such?18

A. I did not construe them as such.19

(Pause in proceedings)20

THE COURT:  We're going to go until 12:15 and stop.21

MR. EARLY:  I'm sorry, your Honor?22

THE COURT:  We're going to go until 12:15 and stop.23

MR. EARLY:  I'm at a breaking point any  time the24

Court wants.25
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THE COURT:  Okay.  Fine.  Then we'll stop.  We'll1

see you here at 10 of 1:00.2

Are you trying to catch a flight back?3

THE WITNESS:  Don't worry, your Honor.  I am just4

fine.  Whatever it takes -- whatever time it takes, don't5

worry at all.  I'll be just fine.6

THE COURT:  All right.  Thank you.  All right.7

(Off the record/On the record)8

THE COURT:  All right.  Go ahead.9

BY MR. EARLY: 10

Q. Mr. Nielson, back to your report, which is Exhibit 152.11

A. Yes.12

Q. At page 21, as you have it numbered on your report --13

A. Yes.14

Q. -- at the top of the page you have the statement, quote,15

"It appears that the company's management was making efforts16

to improve the collectibility of the HME receivables hoping to17

reverse the trend in the poor collectibility of those18

receivables."  End quote.  Correct?19

A. Yes.20

Q. You testified that you read Mr. Wright's deposition?21

A. Yes.22

Q. Did you understand some of the discussion that he had in23

there with respect to the efforts to hire experts to consult24

with Addus regarding the HME receivables?25
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A. Yes.1

Q. Okay.  Would you pull Exhibit 120, please, from the2

binders, which would be book number 4?3

(Trial Exhibit 4, Progress Report from Medical Home Care4

Services by J & L Action Group, Dated June 6, 2002, Marked)5

THE COURT:  What number are we looking at?6

MR. EARLY:  120, your Honor.7

THE COURT:  All right.8

MR. EARLY:  Book number 4.  Titled, "A progress9

report from Medical Home Care Services," by J & L Action Group10

dated June 6th, 2002.11

Q. First question, Mr. Nielson, is this one of the documents12

you reviewed in preparing your opinion here today?13

A. Yes.14

Q. You recall this document?15

A. Yes, I do.16

Q. Okay.  Do you recall Mr. Wright's testimony in connection17

with that?18

A. I recall Mr. Wright's testimony in reference to the midst19

of Med problems and the creation of the CBO and the problems20

with individual each -- each of the HME companies having their21

own accounts receivable systems.  I remember that, which is22

covered within this or discussed within here.23

Q. Okay.  Do you -- let me see if I can make my question a24

little bit more direct.  The title page of this is dated June25
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6th, 2002.1

A. Yes.2

Q. Do you see that?3

A. Yes.4

Q. Do you recall either from Mr. Wright's testimony or from5

your own summation having read this, that J & L had been6

retained prior to June 6th, 2002 in order to make this report?7

A. Yes.8

Q. That would be logical, wouldn't it?9

A. Yes, it would.10

Q. Even if you hadn't read Mr. Wright's testimony?11

A. Yes.12

Q. Okay.  Now, would you look at paragraph 3 on the first13

page?  Actually it's numbered page 2 of 14 of Exhibit 20, also14

numbered Exhibit Number -- page number 1,36215

A. I'm sorry.  I'm --16

Q. Well, let's see if I can confuse again.  If you look down17

at the bottom it says Exhibit 120, page 1,362.18

A. Oh, okay.  I got it.  Yes.19

Q. And above that it says page 2 of 14.20

A. Yes.21

Q. You with me?22

A. I am.23

Q. Yes.  The section titled, "Progress reports summary."24

A. Yes.25
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Q. The third paragraph begins, "Our main objective was to1

provide solutions for increased cash collection."  Do you see2

that?3

A. Yes.4

Q. Okay.  My question to you is this was an effort by Addus5

to deal with the HME accounts receivables, correct?6

A. To respond to that problem, yes, it was.7

Q. And would you consider this to be a response consistent8

with the management letters that you read, reviewed, and9

testified about in your direct?10

A. A partial response to some of them, yes.11

Q. Okay.  Now --12

MR. EARLY:  Your Honor, I'll come back to that13

exhibit with another witness.14

Q. My question of you, Mr. Nielson, for purposes of your15

report is in reading Mr. Wright's testimony, are you aware of16

other efforts that were made by Addus in this same regard with17

respect to expert consultation to increase the collectibility18

of HME receivables?19

THE COURT:  Mr. Early, I'm a little concerned that20

we're going out of any logical sequence.  Mr. Wright hasn't21

testified.  I haven't had an opportunity to read his22

deposition.  You're asking him to recall a deposition which I23

thought he said was three volumes, and if the question is,24

"Did you take that into consideration, and does that change25
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your opinion?" that's okay, because you're still looking at1

the sources of data that he reviewed, but it's a little2

incoherent to me to be having him asked questions about a3

deposition that I haven't even had a chance to read or Mr.4

Wright doesn't have an opportunity to testify, and perhaps the5

deposition can be used to impeach his credibility.6

MR. EARLY:  Your Honor, I will move along, but I7

will just want to say at this point that my questions were8

directed towards Mr. Nielson's opinions as they've been9

expressed here today as a qualified expert, and he expressed10

certain in his report regarding activities of the company, and11

I was simply trying to probe his understanding of what those12

activities were, but I will move along.13

Q. Would you turn to page 4 of your report, sir?14

A. Okay.15

Q. You state at the bottom of that page, quote, "Obviously16

absent accurate and reasonably error-free interim financial17

statements, it would be difficult for an independent third18

party to make appropriate decisions regarding the purchase of19

the company and negotiation of a price."  End quote.20

Do you see that?21

A. Yes, I do.22

Q. That's one of the opinions you expressed in your report23

and on your testimony, correct?24

A. Yes.25
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Q. My question is if this third party, who is in this1

negotiation that you're referring to here, knows of the2

information that's not reflected in the interim financials, do3

you still consider it difficult for him to negotiate a price?4

A. If he knew all of the information and he was aware of all5

of the facts, it would certainly assist in determining a6

price, yes.7

Q. Now I'd like you to look at page 20 of your report.8

You testified on direct regarding --9

THE COURT:  Mr. Early --10

Q. -- two charts in your report.11

THE COURT:  Mr. Early, I'm not really a card player,12

but aren't there some forms of poker where there are two cards13

down and the others are concealed?14

MR. EARLY:  I'm not a poker player, your Honor, but15

I've seen that.16

THE COURT:  So you know, by a rather lurid analogy,17

it seems to me that if some of the cards were put face up, but18

the others weren't presented, then we're engaged in a bit of a19

bluffing game or a negotiation where there's very incomplete20

information.  The decisions there talk about making decisions21

under conditions of uncertainty.22

MR. EARLY:  Well, your Honor, I've only played poker23

once because I lost my shirt at it, but my understanding of24

the rules of that game is that an opponent, before he places a25
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bet, cannot demand that the other party turn the cards over. 1

That's not my understanding of how an arm's length negotiation2

is conducted, but I'll move along in my next question.3

THE COURT:  All right.  Fine.4

Q. Page 20 of your report, Mr. Nielson.5

A. Yes.6

Q. You have a chart here on page 20 and a chart on page 22.7

 The one on page 20 I believe you testified relates to HME bad8

debt or receivables, how ever you want to term it, and the one9

on page 22 relates to workers comp.  Do you see those?10

A. Yes.11

THE COURT:  Which page are we now on, Mr. Early?12

MR. EARLY:  Page 20 has the HME chart --13

THE COURT:  Right.14

MR. EARLY:  -- which your Honor I think will recall15

from direct because you questioned the witness about them.16

THE COURT:  Okay.17

MR. EARLY:  And page 22 has the workers comp chart.18

THE COURT:  All right.19

Q. And again, I don't want to repeat the Court's questions,20

you recall you had a colloquy with the Court regarding drawing21

a line as of August of 2002 on those charts and comparing the22

differences, correct?23

A. Yes.24

Q. I want to ask you two questions. 25
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MR. EARLY:  It's two questions if I get the right1

answer, your Honor.  It's more if I don't.2

Q. The first question is, the top line of that chart in both3

instances is the audited financial results.  Is that correct?4

A. It represents the audited financial results.5

Q. And those were from the BDO Seidman audited financials,6

correct?7

A. Yes.8

Q. And those were dated June of 2002, but I also note that9

they were not issued until November of 2002.  Do you recall10

that?11

MR. STRUB:  Your Honor, I think that we're talking12

about two different sets of financials, so that mis-states the13

evidentiary record.14

MR. EARLY:  Well, if I'm talking about the wrong set15

of financials I know Mr. Nielson can correct me.16

Q. So am I incorrect when I say that the top line that we're17

talking about there is taken out of the audited financials for18

the year 2001, which were presented to the company in 200219

dated June, but footnoted November?  Do you recall that?  Is20

that what the top line is where the data comes from?21

THE COURT:  Well, there are two different -- I mean,22

there's a breakpoint.  He said they've annualized it and put23

it on the flat curve, and that was $700,000 through calendar24

year 2001.25
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Then the audit for the next year generates the next1

line slightly lower, and the question is when were they2

audited statements released?3

MR. EARLY:  I can get to that.  That -- I apologize4

for compounding the question. 5

Q. My first question is simply do I understand your6

testimony correctly that the top line on those charts is the7

information that was contained in those BDO Seidman audited8

statements?9

A. Yes.10

Q. Okay.  Now, for the year 2001 those audited statements11

were issued to the company in November of 2002, correct?12

A. No.  I think they were issued in June.  I thought --13

Q. Let's look at them, please. 14

MR. EARLY:  That would be Exhibit Number I think 5,15

but let me double check, your Honor.16

(Pause in proceedings)17

MR. EARLY:  I'm sorry, your Honor.  It's Exhibit 418

for purposes of the trial.  It's the Wright deposition,19

Exhibit 5, but --20

THE COURT:  What?21

MR. EARLY:  Exhibit 4.22

THE COURT:  Yes.23

MR. EARLY:  The audited financials for the year24

ended December 31, 2001 and 2000.25
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Q. Do you have those, sir?1

A. Yes, I do.2

Q. If you'll look at the third page of the exhibit, which is3

-- has a number 3 on it, but under the Exhibit 4 is labelled4

page 59, it's titled at the top, "Independent Auditor's5

Report," and seems to be addressed to the board of directors6

of Addus Healthcare.  Are you with me?7

A. I am.8

Q. In the lower left-hand corner there is a date, correct?9

A. Yes.10

Q. It says June 4th, 2002 except for note D, which is as of11

November 18th, 2002.  You see that?12

A. Yes.13

Q. My question is, do you know --14

THE COURT:  Wait a minute.  Lower left corner,15

6/4/02 except for note D, as of when?16

MR. EARLY:  November 18th, 2002.17

THE COURT:  Okay.18

Q. My question is, do you know of your own knowledge when19

Addus obtained this final audited report from BDO?20

A. You'd have to ask BDO when they delivered it to them.  I21

don't know exactly when it was delivered.  I know it was dated22

June 4, 2002 except for that one --23

Q. Except for the footnote?24

A. The footnote I think -- yes.25
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THE COURT:  Well, Mr. Early, there's a difference1

between presumably between the issuance of a final audit and2

the submission of the information in material part to the3

company at a prior date, and it seems to me that given the4

fact this is such a rather extended delay in producing these5

audits, there must have been a fair amount of going back and6

forth between Mr. Wright and his accountants because --7

MR. EARLY:  Well --8

THE COURT:  -- this is an awfully delayed audit. 9

Now --10

MR. EARLY:  Your Honor, we'll get that testimony11

from Mr. Wright, but I believe what you will get from his12

answer is is that the audit was delayed because the auditors13

were told that there would be a closing of the business on14

January 24th, which is why the audit was delayed. 15

That never happened, nor did it happen on February16

14th, nor did it happen prior to August 31st.17

THE COURT:  Well, I don't see what --18

MR. STRUB:  That's not what the evidence will show,19

but --20

THE COURT:  Wait.  I don't see the relevance of this21

because the question is when did Addus receive information22

from their outside auditors that illuminated the nature or the23

magnitude of the problem with respect to these bad debt24

expenses.25
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MR. EARLY:  That is the question, your Honor, and I1

believe the witness's answer is he does not know of his own2

knowledge.  He only knows what dates are on the documents. 3

So I now have a different question for the witness.4

THE COURT:  All right.5

BY MR. EARLY: 6

Q. Do you know as of normal practice that in audited7

financials if the accountants are waiting for final8

certification of any portion of the audit, do you know what9

the normal practice as to whether or not they will issue the10

report prior to getting that final verification?11

A. I believe it is their practice that they will not issue12

until they receive that --13

Q. Thank you.14

A. -- final verification.15

THE COURT:  But that's a term of art, right, "issue16

a final audit?"  And Mr. Nielson has testified that he read17

the audit whenever it was delivered, but I don't understand,18

and maybe it's a question not of Mr. Nielson, but of the19

auditors, BDO Seidman, or of Mr. Wright.20

Why would you delay an audit even if you were going21

to sell the company?22

MR. EARLY:  I think Mr. Wright --23

THE COURT:  An audit is an audit and it has to be24

delivered to the board.  It's on past performance.  Whether25
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the company is sold or not doesn't seem to be germane to the1

date of the final issuance of the report.2

Now, if you have a major problem and that requires a3

very long footnote and further certifications, then the4

company already knows in the request by its audits of the5

certification that this has become a problem, and the question6

is when does the company learn for the first time from its7

auditors that there is a significant problem justifying a8

delay in the issuance of audited statements?9

If I were the bank and I'm lending money to Addus,10

and I can't get the financials until November, the final11

audit, I'm going to be increasingly uncomfortable, and --12

MR. EARLY:  Catch 22, your Honor.  What if it's the13

bank that's holding it up?  Because if you read footnote D --14

THE COURT:  Yes.15

MR. EARLY:  -- you see that footnote D deals with16

exactly that issue, the issuance of credit to Addus --17

THE COURT:  Okay.18

MR. EARLY:  -- for their credit line so that they19

can operate their business, and what you'll hear Mr. Wright20

testify is is that the audited financials were not going to be21

issued until that issue was resolved, and understandably so22

given the importance of that to a company like Addus.23

THE COURT:  Yes, but we're talking about the HME24

receivables, not --25
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MR. EARLY:  I am indeed.1

THE COURT:  -- the freeing up of availability under2

the line --3

MR. EARLY:  I am indeed.4

THE COURT:  -- and I assume the availability of5

dollars on the line is a function of the eligibility of6

receivables, so --7

MR. EARLY:  But this witness --8

THE COURT:  -- I understand how we go around in9

circles, but as to when the company first understood in10

connection with the auditor's processing of the 2001 audit --11

MR. EARLY:  This witness has testified, your Honor,12

with --13

THE COURT:  He doesn't know.  Okay.14

MR. EARLY:  -- with great importance as to a letter15

which was sent from Addus to Mr. Magliochetti in May regarding16

a reclassification of the financials with his great emphasis17

on the fact that they were noted as one-time occurrences.18

THE COURT:  Okay.19

MR. EARLY:  My point is is that as this witness has20

acknowledged, that letter was sent during a time when Addus21

did not have the BDO Seidman audited financials available to22

them.23

THE COURT:  Well, but his letter is fairly detailed24

in its response.25
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MR. EARLY:  It is indeed.1

THE COURT:  So while he might not have had it2

finalized, he must have seen some workpapers that would allow3

him to draw all of these very detailed inferences.4

MR. STRUB:  The Court will also hear or see the5

testimony from BDO that the financial information was6

delivered as of the June date, not of the November date, but7

again, we're all talking about evidence that isn't in the8

record yet.9

THE COURT:  All right.  Okay.  But in any event, the10

question again remains, "Did you take these audited statements11

into consideration?" and the answer was, "Yes," and "Does it12

change your opinion?"  The answer is, "No."13

THE WITNESS:  No.14

MR. EARLY:  That wasn't my question, but I'm happy15

to have the Court ask that question.16

THE COURT:  All right.  Well, asked and answered.17

MR. EARLY:  What's the answer?18

THE COURT:  "No.  It didn't change my opinion."19

All right.  Go ahead.20

BY MR. EARLY: 21

Q. Oh, Mr. Nielson, you testified during a portion of your22

direct examination regarding changes in the workers comp23

numbers.  Do you recall that testimony?24

A. Yes.25
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Q. And AIG?1

A. I think I might have referenced AIG.  I'm not sure I2

discussed with any specificity AIG.  I think we were talking3

about who AIG was or who OIG was, yes.4

Q. Were you -- did you take into account in your opinion5

that a portion of those adjustments related to a lawsuit?6

A. A lawsuit?  I don't understand.7

Q. Potential loss from a threatened litigation.8

A. I know that there was a potential -- reference to a9

potential loss, yes.10

Q. In your opinion, is it relatively difficult for an11

outside auditor to assess the financial impact of threatened12

litigation which has not yet culminated?13

A. Yes.14

Q. Thank you.15

You also gave testimony during your direct regarding16

sections of the stock purchase agreement, specifically section17

7.1.  Do you recall the discussions that took place there18

regarding -- that section being labelled, "Conditions19

precedent to closing?"  Do you recall your testimony in that20

regard?21

A. Yes.22

Q. Are you aware that in fact Med never closed this23

transaction?24

A. That the transaction never closed?25
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Q. That's correct.1

A. Yes.2

Q. Did you review any internal Med documents reflecting the3

fact that -- the fact that the transaction did not close4

because Med did not have sufficient finances to close it?5

MR. STRUB:  Objection.  Assumes facts not in6

evidence.7

MR. EARLY:  There's a great deal not in evidence, as8

counsel has just said a moment ago, your Honor, but I'm asking9

this witness what he reviewed in making his opinions.10

A. I reviewed certain e-mails.  I'm sorry.  Did I -- is11

there a pending objection?12

THE COURT:  I don't understand the nature of the13

question.  We all know that Med D, before the expiration of14

this extension agreement, August 31, was already in15

litigation, not only with PIBL, Private Investment Bank16

Limited, one of its principal secured creditors, but also I17

understand with the NCFE people.  I mean, we could go back and18

find those dates.  They should be set forth in the disclosure19

statements in each of the Chapter 11 cases here.20

Mr. Steinberg, are you -- do you know when the21

litigation was started by PIBL?22

MR. STEINBERG:  Your Honor, I believe a copy of the23

complaint is one of the exhibits.24

THE COURT:  Okay.25
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MR. STEINBERG:  I think it was in June, if I'm not1

mistaken.2

THE COURT:  June?3

MR. STEINBERG:  June of 2002.  I could be off a4

little bit.5

THE COURT:  Okay.  And do you know when the6

litigation was brought against NCFE?  I think that was in the7

Ohio courts, either state or federal?8

MR. STEINBERG:  I will steal a line from Mr. Early9

and profess to a senior moment.  I don't remember if it was10

before or after the PIBL litigation.11

THE COURT:  Well, I assume it was after.12

MR. STEINBERG:  I think it was.13

THE COURT:  I'll go back and verify, but these are14

matters of public record, I mean when lawsuits are filed, and15

I know that there was a settlement and dismissal of the PIBL16

litigation after some restructuring of the secured credit17

agreement, but what I'm trying to understand is if PIBL has18

accelerated its indebtedness and is asserting claims against19

Med and perhaps its directors, and we'll look at the exhibit,20

and about this time Mr. Magliochetti has come to some21

determination that he has to make substantial write-downs or22

write-offs in the TLC case, clearly this effects his23

liquidity, but I guess the question is, so what? 24

If Mr. Magliochetti, through Med D, couldn't close25
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the transaction, how does that excuse or relieve Addus and its1

principals from any liability for material misrepresentations2

in their financials?  I don't see what one's got to do with3

the other.4

I mean, at worse, if you see this is a contract,5

then it's a contract breach, and aggregately your damage is6

limited to a million dollars, and that's the risk.  I mean,7

Mr. Wright was very well aware that Mr. Magliochetti had read8

these e-mails.  He was having major cash crunches, and surely9

he knew he had major cash crunches at the end of January.10

So Mr. Wright was readily aware at all relevant11

times that Magliochetti couldn't close his deals.  He had a12

history of delaying and delaying and delaying, and there's13

already been a stipulation that as of this date when he signed14

the February first amendment agreement that he -- that it was15

insolvent.16

So I don't know what -- what kind of help you can17

get from Mr. Nielson, and I don't see the relevancy to the18

determination of whether or not Med D's inability to close due19

to a complex set of variables has anything to do with the20

integrity or the conclusion of Mr. Nielson's report.21

Was that your objection?22

MR. STRUB:  Yes, your Honor.23

THE COURT:  Okay.  All right.  Moving on.24

MR. EARLY:  Your Honor, if you'll give me a moment -25
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-1

THE COURT:  Okay.2

MR. EARLY:  -- I may actually be done, if you'll3

just let me check --4

THE COURT:  Okay.5

MR. EARLY:  -- with my client.6

(Pause in proceedings)7

BY MR. EARLY: 8

Q. Mr. Nielson, you expressed your opinions here today9

regarding what you perceive to be misrepresentations on the10

part of Addus, correct?11

A. Yes.12

Q. Are you aware that the parties have stipulated that Med13

was insolvent as of January 8, 2002?14

A. No.  I wasn't aware of that fact.15

Q. Will you accept it now for purposes of my next question?16

A. Yes.17

Q. If Med was insolvent as of January 8th, 2002 when it18

signed the stock purchase agreement, was it a material19

misrepresentation for Med not to inform Addus of that?20

MR. STRUB:  Your Honor, I object.  That's a legal21

conclusion.22

MR. EARLY:  Your Honor, his entire testimony is23

predicated upon what he calls material misrepresentations. 24

I'm asking him in the --25
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THE COURT:  Mr. Early, I'm going to overrule Mr.1

Strub's objection, since we've asked him for his opinions on a2

number of other things about duties of disclosure implied or3

expressed.  I think that's a relevant and fair question that4

he ought to be able to answer.5

Was there an obligation by Magliochetti at the time6

he signed this deal in January to advise Mr. Wright that at7

that point in time it was not reasonably possible to close8

this deal by February 14th?9

THE WITNESS:  I was not engaged to give an opinion10

in that matter, and I've not even looked at it.11

MR. EARLY:  Thank you, your Honor.  I tender the12

witness back for redirect.13

THE COURT:  Okay.14

MR. STRUB:  No redirect, your Honor.15

THE COURT:  All right.16

MR. EARLY:  Your Honor, at this point in time, at17

the risk of incurring the wrath of the Court, the Second18

Circuit --19

THE COURT:  Mr. Early, there's nothing you could do20

that would incur the wrath of the Court.21

MR. EARLY:  Don't tempt me.22

THE COURT:  I am so mellow that there is very little23

that could get me going.24

MR. EARLY:  Okay.  In that case I feel braver.25
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THE COURT:  Plus you have to wait until Mr.1

Steinberg gets up and then that's the true test.2

Right, Mr. Steinberg?3

Mr. Nielson, thank you very much for --4

MR. STRUB:  Your Honor, before --5

THE COURT:  -- joining us.6

MR. STRUB:  Before Mr. Nielson leaves I wanted to7

move the admission of Exhibit 152, which is his report.8

THE COURT:  Okay.9

MR. EARLY:  That's the subject I want to address,10

your Honor, by way of renewing our motion to strike.11

I know that the Court has ruled preliminarily to12

admit the testimony, and I know from the Court's comments that13

he considers Mr. Nielson to be a valuable witness in many14

respects, and I agree with him, but our objection and our15

basis for barring his conclusions with respect to16

misrepresentation is that, A, he is not qualified to express17

that opinion in the context of mergers and acquisitions, which18

is the context which this Court must view it, and B, it is the19

legal conclusion of misrepresentation which requires that the20

expert opinion be based upon the same legal principles which21

the Court must determine misrepresentation, and based upon the22

cross examination of Mr. Nielson, his definition of23

misrepresentation does not conform to that of Delaware law,24

and his analysis is replete with both forward looking25
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projections on the part of Addus and with documents produced1

after the transaction was effectuated and entered into.2

So while the Court will accept Mr. Nielson's3

calculations and testimony regarding those calculations for4

whatever worth the Court may wish to put on them, we renew the5

motion to bar his testimony with respect to the conclusions of6

material misrepresentation for the reasons stated in our7

motion in limine as I've just supplemented them.8

MR. STRUB:  Your Honor.9

THE COURT:  Mr. Strub.10

MR. STRUB:  On the issue of whether Mr. Nielson's11

qualified, unless the Court has any other specific questions,12

I believe we had almost a day of testimony on that, and the13

Court has already issued at least preliminarily the Court's14

view on Mr. Nielson's qualifications.15

I don't really have anything to add to what Mr.16

Nielson has testified to as to his qualifications.  He is --17

he has extensive experience in determining whether there were18

misrepresentations in financial statements, and that's exactly19

what he has given his testimony about.20

On the second issue, which is whether Mr. Nielson's21

testimony should be barred because he's giving a legal22

conclusion, first of all, Mr. Nielson has articulated many,23

many times that he is not opining as to whether there were24

misrepresentations -- legal misrepresentations either that25
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would support a fraud claim under Delaware law.  He's not here1

as an attorney to say what the consequences of factual2

misrepresentations that he found or what the legal3

consequences are of his opinions under the stock purchase4

agreement.5

He has articulated that the financial statements6

were in fact misrepresented, that the information was7

misrepresented, and we've used the term "statement8

misrepresented," but he's testified on that basis, and I think9

as the Court has already said, that testimony has been very10

helpful in terms of comparing what Addus said versus what11

reality was with respect to those statements, but also I do12

want to point out that one of the things that Mr. Early gave13

us yesterday that was going to be the subject of his motion,14

was section 159 of the restatement.  I'm sure this is second15

of contracts.  It is.  Restatement second of contracts, which16

defines "misrepresentation," and comment number C to section17

159 defines "meaning of fact," and what this section says is18

first of all, "An assertion limited to future events may be a19

basis of liability for breach of contract, but not of relief20

from misrepresentation." 21

So at least as to breach of contract, a statement of22

future events is certainly something that can form a breach of23

contract claim, but then it goes on to say, "However, a24

promise or a prediction of future events may by implication25
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involve an assertion that facts exist from which the promised1

or predicted consequences will follow which may be a2

misrepresentation as to those facts," and that is precisely3

what Mr. Nielson has said.  That's within the four corners of4

his testimony that the prediction, to the extent that he's5

only -- now again, we're only talking about predictions here.6

 We're only talking about one very small aspect of his7

testimony, and that was with respect to his business plan and8

the projected EBITDA and projected net revenue for 2002, but9

even as to that, all Mr. Nielson was saying is that this10

prediction of future events was a misrepresentation because it11

involved an assertion that facts exist from which that -- on12

which that prediction was based, and so presumably we received13

section 159 of the restatement second of contracts from Mr.14

Early because it's Mr. Early's view that this is consistent15

with Delaware law. 16

I'll take that at face value, but under -- under17

this law, Mr. Nielson's testimony is squarely consistent with18

what Delaware law says may be a misrepresentation even in a19

fraud case.20

THE COURT:  I ruled before, and I don't know how21

many times I have to keep repeating myself on this that Mr.22

Early has too narrowly defined the nature of Mr. Nielson's23

engagement or the nature of his expertise. 24

This isn't a situation in which his ability to25
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testify about representations and warranties is constrained by1

the limited context of an M and A acquisition.  The rules of2

accounting don't change for M and A acquisitions when it comes3

to material misrepresentations, and I thought he has said that4

on repeated occasions.5

As to what he believes misrepresentation to be as an6

accountant, we did that dance, and Mr. Nielson waltzed around7

it, and I wasn't satisfied that he and I were speaking the8

same language, and I said that's partly because accountants9

use different terms than lawyers, and I'm not going to make a10

determination of what Delaware recognizes or doesn't recognize11

without having an opportunity to have the parties submit12

memoranda, and I can't reach that conclusion whether or not13

his testimony would support the factual determination of14

material misrepresentations that weren't excused.  That makes15

no sense to me as a jurist.16

You can give me a case.  You can give me a section.17

 The first thing I did was I read the section and I read the18

case and then realized, wait a minute, there are a lot of19

other sections that I have to read, and my experience with a20

restatement is that once you get into it, it's a Serbonian21

bog.  You go from paragraph to paragraph to paragraph to22

paragraph to draft comments, to articles in the literature,23

and obviously I'm going to be far more persuaded by whether24

there's any Delaware law on these issues decided by the25
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Chancery Court, and until I have an opportunity to review1

those cases, I can't prejudge whether his testimony supports2

the inference -- the legal inference that these constitute a3

tort -- a business tort of material misrepresentation.4

So I'm going to overrule the objection.  One, he5

does have the expertise to comment on material6

misrepresentation in the context of cash flow statements and7

projections based upon events rooted in the pre-acquisition8

past.9

Secondly, I can hear his testimony as to facts and10

opinions, and as Mr. Early so effectively pointed out, it goes11

to weight, not to admissibility.12

So I haven't yet assimilated all of the information13

that's been spread before me with these multiple exhibit books14

and these multiple reports, letters, commentaries, e-mails,15

but I'm satisfied that it's sufficient for this purpose to16

admit his report into evidence, and then we'll argue later on17

about what inferences may be drawn by Med D to prove its case,18

and that's my ruling, but I'm also going to go further and19

state that I thought that I told you folks a long time ago20

that I was going to deal with the fraudulent transfer theories21

because that fell within my bailiwick and I really wanted to22

stay away from the contract disputes if those could be23

bifurcated, and then I turned to Mr. Steinberg and said, "If24

you can prove your material misrepresentation first, then I25
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won't have to get to the constructive fraudulent transfer1

case.  So why don't you take your best shot?" and Mr. Nielson2

has talked about from time to time, and I have to go back and3

look at his transcript or listen to the CD-rom tapes, but I4

never heard him say that these misrepresentations rose to the5

level of fraud.  That was the phrase he used, and if it6

doesn't rise to the level of fraud for which rescission is a7

remedy, and misrepresentation of financial statements is not8

an absolute tort, then it seems to me, although I prepare to9

hear the rest of the witnesses, that Mr. Steinberg is not10

going to prevail on the matter of material misrepresentation11

rising to the level of fraud that would justify the12

disgorgement of the $7 1/2 million apart from all other13

considerations, and if it's the breach of contract theory. and14

I understand Mr. Steinberg to say, well, you know some of this15

testimony is overlapping, at this point, Mr. Steinberg, you16

can't convince me, and I'm not saying that you can't call17

additional witnesses, but if you can't convince me that these18

misrepresentations rise to the level of fraud that would19

justify the rescissionary remedy or a damage award of $7 1/220

million plus, then I think we go back not to a construction21

dispute over this contract, but your fraudulent transfer22

theory because having heard your best witness, who is23

circumspect to the point of dazzling, he reminds me of those24

Utah ranches.  You can't get anything out of his mouth.  Keep25
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pulling the teeth, but they're very, very circumspect, and1

maybe that's because he knows better than to walk down traps2

that the Judge tries to set for him.3

I must say, Mr. Nielson, you've handled me4

perfectly.  You never rose to the bait, and maybe I shouldn't5

be trying to bait you, but if we're going forward to conclude6

the proofs as to material misrepresentation, and your best7

witness is not prepared to say, as I hear him say, he does not8

believe that these material misrepresentations rise to the9

level of fraud as actionable deceit, then I guess it's time to10

move on to the fraudulent transfer theory, but as I said, I11

don't want to take away your proofs, Mr. Steinberg. 12

You may be able to convince me, but when I heard13

your argument, you seem to be suggesting that the tort of14

deceit, the tort of material misrepresentations was a strict15

liability once you committed those, and I really think that's16

kind of what Mr. Nielson was saying in his own non-legal way.17

 He's phrased it in marvelous terms.  You know, if you open18

the drawer and then they take the money out, that doesn't19

entitle you to take the money out just because someone's20

stupid, but I translate that to say in his judgment that if21

all he were deciding was material misrepresentations, he's22

fully satisfied that the material misrepresentations that23

wiped out a substantially defeated EBITDA for 2001, it24

defeated the estimates for 2001 through September 30th, and25
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any communications; written, oral, e-mails to say that this1

company had an EBITDA 14, 16, 18, 20 million was complete2

poppycock.3

Now, I know Mr. Wright in his letters said, "Well,4

it depends on our New Mexico contract," but he made statements5

beyond the statements submitted in connection with the6

execution of the stock purchase agreement because this was an7

ongoing transaction.  This thing wasn't frozen in time as of8

January 8th.  There was a constant request for additional9

information, and I heard him say, although he has trouble10

construing this because it's not written very concisely or11

plainly, that he doesn't quite know how to make any sense of12

some of these exclusions, exceptions to the representations13

and warranty, and he leaves that to counsel as a matter of14

contraction construction to explain that to the Court, but as15

far as he's concerned if I were to treat this as a strict16

tort, I think he satisfied me that it was a strict tort, but I17

don't think this is a strict tort, and maybe, Mr. Steinberg,18

in the briefs you submit at some point during this proceeding19

you'll be able to convince me that for purpose of Delaware law20

this ought to be construed and has been construed under common21

law actions for deceit, that it's absolute, and once you issue22

financial statements, whether estimated or projected, and23

they're materially false, if you can show that that is enough24

to get you a judgment, then that's really a summary judgment25
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standard because I don't think there's going to be dispute as1

to the testimony, then I can make a ruling, and I don't mind2

making interim rulings in this case because my goal was to try3

to narrow down these issues so we got to the main stuff, and4

Mr. Early eloquently and repeatedly and emphatically said,5

"Judge, this is a fraudulent transfer case.  That's the way it6

was pleaded.  That's the way it was briefed.  That's the way7

the pre-trial statements ran," and I understand your desire to8

cut this off at the knees. 9

Judges like to do that.  You like to bifurcate the10

matters, but that's not really the theory of this case, and11

Mr. Steinberg says, "Well, it does go broader than fraudulent12

transfers in a constructive fraudulent transfer sense.  It is13

a misrepresentation case, and even if I can't prove the14

business tort, then there are contract damages that should be15

awarded to us for breach of the representation and warranty as16

contracts and covenants," and that's a question of submitting17

the briefs, although since I need the whole story if I'm going18

to talk about a contract determination, which I really didn't19

want to get to.  I wanted to send that packing back to Chicago20

because I don't have any greater expertise construing these21

agreements than a sophisticated federal district judge in22

Chicago, particularly out of Delaware law, but I don't think23

Delaware law is materially different from the law in New York,24

Michigan, California, Arizona, Massachusetts, and Ohio25
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jurisdictions in which I practiced.1

My problem is I can't keep up with all the2

restatements and all the interim drafts.  So I'd much rather3

see not restatements, but actual cases that come as close to4

these points as possible, and we don't have to kill the forest5

to generate a memorandum of points and authorities.  I don't6

need elaborate briefs. 7

All that my law clerk and I need is your respective8

citations of authority, and we'll go and read those cases. 9

Then if you want to argue the law after we've had an10

opportunity to review the cases, I'm happy to hear that.11

Mr. Nielson, I hope you have a good trip back.12

THE WITNESS:  Thank you, your Honor, and it's been13

an honor to be here, and I appreciate it.14

THE COURT:  Mr. Nielson, I had an opportunity to15

listen at great length, I think I mentioned before, to Jack16

Williams, who's a professor at Georgia State Law School, and I17

must say that from my perspective as a commercial judge, I18

learn more from the accountants every time, particularly when19

they're straight, they don't pull their punches, they're20

circumspect, but they really help me understand the21

conventions, the concepts, the rules, the standards, the22

guidelines.  They're able to put it together in ways that are23

very coherent, and when you're in this forensic area, I want24

you to know how important that is to a bankruptcy judge to get25
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it right, whether it's in the form of an examiner's report or1

not because we're absolutely dependent upon that, because as2

much experience as we have, obviously I got all tongue-tied on3

EBITDA, and you were right direct me, but you helped me get a4

picture.  It's not the complete picture, but I really do5

respect your expertise. 6

It doesn't mean that I'm going to accept your entire7

report, but for you to sit there for three days and remain8

completely unruffled is really a commendation to your high9

degree of professionalism.10

THE WITNESS:  Thank you.  I consider that a great11

honor.  Thank you.12

THE COURT:  All right.13

Yes?14

MR. EARLY:  Could we have ten minutes before we15

start?16

THE COURT:  Absolutely.17

MR. EARLY:  Thank you.18

THE COURT:  Are we going to call Mr. Cimasi?19

MR. STRUB:  Yes, your Honor.20

THE COURT:  Okay.21

(Off the record/On the record)22

THE COURT:  You want to swear in the witness,23

please?24

ROBERT JAMES CIMASI, PLAINTIFF'S WITNESS, SWORN25
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THE CLERK:  Please state your name.1

MR. CIMASI:  My name is Robert James Cimasi.2

THE CLERK:  Spell your lat name, please.3

MR. CIMASI:  C I M A S I.4

THE COURT:  Mr. Cimasi, I apologize to having you be5

delayed.  I know you've been on hold for a few days, and I6

know you have some other engagements, but the examination of7

an accountant took a lot longer than perhaps the parties8

anticipated.9

I don't think you'll be testifying past Halloween,10

but there are lot of pumpkins to be picked from the11

agricultural fields that still remain around Central Islip.  I12

hope that we don't have to keep you here through Halloween.13

THE WITNESS:  I'm pleased to be here.14

THE COURT:  Such a great place.15

All right, Mr. Strub.16

DIRECT EXAMINATION17

BY MR. STRUB: 18

Q. Mr. Cimasi, good afternoon.19

A. Good afternoon.20

Q. What is your profession, sir?21

A. I'm a health care consultant in the financial and22

economic consulting field.23

Q. And what is the name of your company?24

A. Health Capital Consultants.25
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Q. What's your position with that company?1

A. I'm the president and principal consultant.2

Q. What is the business of Health Capital Consultants?3

A. We provide financial and economic consulting activities4

and research exclusive to the health care field, including5

their financial and economic valuation, feasibility6

forecasting, merger and acquisition activities in certain7

regulatory areas of consulting, for instance, certificate of8

need, fraud and abuse, and other related consulting activities9

exclusive to the health care industry.10

THE COURT:  Mr. Cimasi, one of the problems that we11

have in this courthouse is you really have to speak very12

directly into the microphone.  If you lean back, we're not13

going to pick it up, and while it may be awkward and14

uncomfortable, if you could accommodate us in that respect,15

I'd appreciate it, and if you can't understand what the Court16

has said, please don't be embarrassed to ask for17

clarification, because notwithstanding my spending many hours18

on the ocean with marbles in my mouth, I still tend to mumble.19

THE WITNESS:  Thank you, your Honor.  Can you hear20

me better now?21

THE COURT:  But if I'm going to hear you -- yes,22

that's fine, but you just have to -- you can move it back a23

little, but if you start moving your head away we're just not24

going to hear you.25
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Go ahead, Mr. Strub.1

Q. Mr. Cimasi, have you been retained to render an expert2

opinion in this proceeding?3

A. Yes.4

Q. And generally speaking, what is the opinion that you have5

been asked to give?6

A. We have been asked to render an opinion in essentially7

three areas.  The first is as to the fair market value of8

Addus, the second is to whether there might have been the9

existence of any synergistic or acquisition premium related to10

a specific transaction proposed between Med Diversified and11

Addus, and the third was to investigate and opine as to the12

existence of any -- of any economic value to the purported13

option interest related to the extension of the closing date14

of the transaction between Med Diversified and Addus.15

THE COURT:  Any economic value to, what did you say,16

the option interest?17

THE WITNESS:  The purported option interested relate18

to the transaction, the extension of the transaction between19

Med and Addus.20

THE COURT:  Okay.21

Q. And Mr. Cimasi, have you prepared a report that includes22

your opinions and conclusions on those issues?23

A. Yes.24

Q. Okay. 25
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MR. STRUB:  And let's put up on the screen just the1

first page of Exhibit 150.2

(Trial Exhibit 150, Mr. Cimasi's Report, Marked)3

THE COURT:  Mr. --4

MR. STRUB:  Let's look at the first page of Exhibit5

150.6

THE COURT:  -- Strub, let me find it first.7

MR. STRUB:  Your Honor, you should be using the8

original copy of Mr. Cimasi's report.9

THE COURT:  I should not?10

MR. STRUB:  You should.11

THE COURT:  This one?12

MR. STRUB:  Yes.  Yes, your Honor.13

THE COURT:  All right.14

(Pause in proceedings)15

BY MR. STRUB: 16

Q. All right.  Mr. Cimasi, can you please tell me whether17

Exhibit 150 is your report?18

A. That appears to be the title page to my report, yes.19

Q. Okay.  Before we discuss your opinions, let me ask you a20

bit about your background.21

Does your report include a summary of your22

qualifications?23

A. Yes.24

Q. Where does that appear?25
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A. It's appended to the report in appendix A under a sub-tab1

called "Cimasi."2

THE COURT:  Are the parties going to stipulate to3

his expertise?  Mr. Early, you've had his report.  You've seen4

his resume.  We could spend another two days going through it,5

but have you talked to Mr. Strub about stipulating to his6

recognition as an expert?7

MS. WHEELER:  Your Honor, this Ellen Wheeler.  We8

actually have not stipulated.  I am not sure -- certain that9

we will have any objections to Mr. Cimasi's qualifications as10

an expert, yet we haven't had an opportunity.  We were11

somewhat constricted by time in his deposition to explore his12

qualifications.13

THE COURT:  What's that?  Did you take his14

deposition or not?15

MS. WHEELER:  We did take his deposition.16

THE COURT:  Okay.  So you've been down that road,17

and you're going to represent Addus in connection with the18

examination of this witness?19

MS. WHEELER:  Yes, I am, your Honor.20

THE COURT:  All right.  Is Mr. Early going to give21

you enough room there to work?22

MS. WHEELER:  I'll shove him out of the way if I23

have to.24

THE COURT:  Okay.  Go ahead, Mr. Strub.25
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MR. STRUB:  All right.1

BY MR. STRUB: 2

Q. Mr. Cimasi, I don't want to go through your entire3

resume, but I would like to ask you to discuss --4

THE COURT:  Well, I don't know what half these5

things mean.6

MR. STRUB:  Well, that's we're going to -- we'll go7

through some of them and --8

THE COURT:  ASA, CBA, AVA.9

Q. Well, let me ask this.  Mr. Cimasi, what professional10

certifications do you hold in the field of valuation, and if11

you can explain what some of these acronyms mean that12

represent those certifications?13

A. I'm an accredited senior appraiser, ASA, with the14

American Society of Appraisers in business valuation, and have15

been regularly recertified.16

I'm also a certified business appraiser with the17

Institute of Business Appraisers, and have also been18

recertified, and I'm an accredited valuation analyst with the19

National Association of Certified Valuation Analysis, and have20

been recertified.21

The other designations are related to merger and22

acquisition designations and medical planning.23

Q. What is required to be an accredited senior appraiser?24

A. There are educational and testing requirements that25
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require the passage of six exams, including ethics, passage of1

the Uniform Standards of Professional Appraisal Practice exam,2

which is from a governmentally promulgated -- governmentally3

promulgated organization called The Appraisal Foundation. 4

In addition to that, there's four core content5

examinations that touch on the various areas of business6

valuation.  Once you've completed that, it requires five years7

of documented experience in the field of business valuation,8

and you have to submit two of your reports to peer review --9

on a blinded peer review basis for passage by the Board of10

Examiners as to your qualification.11

THE COURT:  I don't understand when you say it's a12

governmental.13

THE WITNESS:  The Appraisal Foundation --14

THE COURT:  Yes.15

THE WITNESS:  -- was promulgated by Title 11 of the16

Financial Institution Reform and Recovery and Enforcement Act17

--18

THE COURT:  This is FIREA?19

THE WITNESS:  FIREA.20

THE COURT:  Okay.21

THE WITNESS:  Which licensed real estate appraisers,22

and as a result, in a couple states business appraisers were23

licensed, Florida for instance, but it also developed, because24

of that Act the Appraisals Standard Board --25



CIMASI - DIRECT 106

THE COURT:  Okay.1

THE WITNESS:  -- and the Appraisers Qualifications2

Board, and so it's a governmentally promulgated organization3

called The Appraisal Foundation.4

THE COURT:  But isn't it controlled by the people5

who are certified?6

THE WITNESS:  I beg your pardon?7

THE COURT:  Isn't it controlled by the people who8

are certified?  They're really -- are there really any9

independent people?  Are these professors from the business10

schools, and who does the exam?  Who drafts and administers11

the exam?12

THE WITNESS:  The examination is developed by the13

Appraisers Qualifications Board, which is appointed under the14

terms of the foundation, how the foundation was set up.  It's15

a 501(c)(3) foundation that was --16

THE COURT:  Okay.  But I assume that there's some17

Web site?18

THE WITNESS:  Yes.  The Appraisal Foundation, and it19

has a Web site.20

THE COURT:  Okay.  Mr. Cimasi, I'm looking at a21

picture on the top of your resume.  Was this the one taken22

last week?23

THE WITNESS:  Actually, it was taken in 1993 for my24

church annual yearbook, and I intend to have it remain there25
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until such time as a new photo is taken following my weight1

loss.2

THE COURT:  Okay.  I've been there, done that. 3

Okay.  I don't really care about your certifications, although4

I do appreciate that this is somehow made up by persons who5

have some professional standing in connection with some effort6

by the government to improve the quality and integrity of7

appraisals. 8

I would much rather hear about your experience as an9

author and the number of cases in which you've testified in a10

similar capacity.  I want to see what kind of forensic11

experience you've had.  So you don't need to go through all of12

these.  I'm sure they're all noble, but I really want to know13

what cases you appeared in what books you've written or major14

articles.15

BY MR. STRUB: 16

Q. Okay.  Let me ask the question then, Mr. Cimasi.  Have17

you written books and articles in the field of valuation?18

A. Yes.19

Q. Okay.  And where -- where are those listed?20

A. Well, they're referred to in the front page of my21

curriculum vitae, and then on page 3 of 22 you'll see that22

there's a list of books and chapters published that set forth23

the various books, both textbooks, professional and trade24

books, as well as chapters that I've written that appear in25
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certain legal texts published by Aspen, Law and Business and1

other legal publishers.2

THE COURT:  Now, are these bound volumes, are they3

looseleafs?  I mean, Wiley & Sons is a sophisticated science4

and commercial publisher, but was this published and is it5

available for sale through Amazon.com or Barnes & Noble or the6

like?7

THE WITNESS:  To my knowledge, all of the books that8

I've written are still available through Amazon at least,9

probably Barnes & Noble.  I'm not certain, but the John Wiley10

& Sons, I've published two books with them.11

THE COURT:  Right.12

THE WITNESS:  I've also published my current book13

that's -- it's just printed is published through Beard Health14

Law.15

THE COURT:  Beard, B E A R D?16

THE WITNESS:  Yes, sir.17

THE COURT:  And that's what's that called?18

THE WITNESS:  That's "The U.S. Health Care19

Certificate of Need Source Book."20

THE COURT:  Okay.21

THE WITNESS:  And then two of the valuation texts22

that I've written are published one by the American Institute23

of CPA's Publishing Division and the other by the Institute of24

Business Appraisers Publishing Division.25
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THE COURT:  Okay.1

THE WITNESS:  The others are published chapters, and2

books that are published by either Aspen Law and Business. 3

One of them was originally published by Orrin, Grome & Lamont4

(ph.), and I think it was subsequently sold to Aspen.5

THE COURT:  Mm hmm.  Okay.6

THE WITNESS:  And one of them that I've written a7

chapter in was published by the publishing arm of the Health8

Care Financial Management Association.9

THE COURT:  Okay.  All right.  So you've done this,10

and these are your designations, and this is where you went to11

school.  You're from Missouri?12

THE WITNESS:  Yes, sir.  Since 1968.13

THE COURT:  And you've got more organizations than14

you can pay dues to.  Okay.  And then you have a listing of15

books and chapters.  So why don't we -- I see that it's very16

substantial, and I don't mean in any to be slighting.  I17

recognize the quality of publications published by Wiley and18

Aspen and Orrin, Grome & Lamont.  I have a number of their19

volumes, so this isn't just a trade paper that you give at a20

seminar.21

You don't have any copies of these, his major works?22

MR. STRUB:  I'm certain that we could get some for23

the Court, but I don't have them --24

THE COURT:  Okay.25
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MR. STRUB:  -- with me.  You don't have any with1

you, do you?2

THE WITNESS:  I don't, but I can have them here on3

Monday if that -- if the Court desires.4

THE COURT:  Well, I'm not going to hold it up for5

that, but I just thought maybe you'd teach me some health care6

valuations.  I do a fair amount of that stuff. 7

Okay.  So I see all of this and quotations and8

citations.  Okay.  You're a one-armed public relations firm,9

but let's talk about your testimony.  I think that's on page10

9, is it, Mr. Cimasi?11

THE WITNESS:  Your Honor, that relates to12

legislative and agency testimony between -- before13

governmental agencies.14

THE COURT:  Okay.15

THE WITNESS:  As to my court testimony, I'd be happy16

to tell you about that if asked.17

THE COURT:  Is there a listing of those?18

THE WITNESS:  There's not a listing in my curriculum19

vitae.  We can produce that if requested.20

BY MR. STRUB: 21

Q. I think as we'll -- we're going to get through this, but22

I think -- Well, let me ask you this, Mr. Cimasi.  In terms of23

the valuations opinions that you give, is the primary focus of24

your practice on giving court testimony?25
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A. No.  It -- over the last couple of years the litigation1

support activities of our firm and mine personally have2

represented maybe 40 percent of our overall revenue, but over3

my career, the litigation support part of my practice has been4

probably less than 3 or 4 percent. 5

We're -- most of the activities of our firm are we what6

we refer to as the transactional arena.7

THE COURT:  All right.8

Q. What do you mean by that?9

A. Merger and acquisition, capital formation, financing,10

valuation that's done for purposes of either raising capital11

or having some sort of a transition or transfer of an12

ownership interest in a health care enterprise.13

THE COURT:  But does that make you into some kind of14

broker, investment banker type in health care where you're the15

guy to go to to put the client together with the money16

sources?17

THE WITNESS:  We certainly hope that happens every18

day, your Honor.  I am a certified business intermediary and a19

fellow with the International Business Brokers Association.  I20

don't refer to myself as a business broker because we worked21

on a retained basis, and I'm also certified in merger and22

acquisition with the Alliance of Merger and Acquisition23

Advisors.24

Our firm, however, does not act strictly as an25
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investment banking firm because we don't take an equity1

position in any of the deals that we transact.  We act2

strictly as a intermediary, paid on a retained basis to3

provide professional services.4

THE COURT:  Are you ever engaged by pension funds5

and other pools of money looking for investment opportunities6

in health care?7

THE WITNESS:  We've been engaged rarely, but we have8

been engaged by pension funds.  Most often we're engaged by9

large systems or other acquirers that are looking to acquire10

health care enterprises for one reason or another, or by those11

that wish to sell or merge their enterprises.12

THE COURT:  All right.  So you say your primary13

practice is not testifying as an expert witness, that your14

basically an advisor or consultant on transactions?15

THE WITNESS:  That is correct, your Honor.16

THE COURT:  Okay.  And how many people work in your17

firm?18

THE WITNESS:  My recollection is I signed 2419

paychecks this past pay period.20

THE COURT:  What?21

THE WITNESS:  24 paychecks was the past pay period.22

 I'm not sure how many of them actually work, but there were23

24 paychecks.24

THE COURT:  Okay.  But I mean, how many full-time25
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people do you have as principals?1

THE WITNESS:  In terms of principal consultants,2

there's six of us.3

THE COURT:  Okay.4

THE WITNESS:  And then we have other consultants and5

researchers, and of course, inevitably the administrative team6

to support that.7

THE COURT:  Okay.  And do you regularly appear in8

the Legislature in Missouri, is that it?9

THE WITNESS:  I've appeared before the Missouri10

Legislature and in front of other governmental agencies.11

THE COURT:  But you don't regularly appear before12

Judge Schirmer (ph.) or any of the bankruptcy judges in St.13

Louis?14

THE WITNESS:  No.  I haven't been in front of Judge15

Schirmer.  I know who that it is, but I haven't appeared in16

that venue for a case, no.17

THE COURT:  Okay.  All right.  Go ahead, Mr. Strub.18

MR. STRUB:  All right.19

BY MR. STRUB: 20

Q. Have you testified as an expert witness before in court21

on the subject of valuation of a health care company?22

A. Yes.  I've testified maybe as many as a couple dozen23

times, Chancery Court of Delaware.  I've actually done24

testimony there twice and Tax Court, federal courts in various25
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districts, state courts, and also American Arbitration1

Associate arbitrations, and American Health Lawyer Association2

arbitrations.3

THE COURT:  Okay.  But your major base is in St.4

Louis?5

THE WITNESS:  Yes, sir.  I live in St. Louis and our6

headquarters' office is in St. Louis.7

THE COURT:  Okay.8

Q. Now, prior to this did you have offices elsewhere other9

than St. Louis?10

A. Yes.  We currently have an office in the Los Angeles, and11

prior to that we've had offices here in Long Island, Garden12

City, Buffalo, New York, Chicago, Atlanta, Green Bay,13

Wisconsin, Houston.14

THE COURT:  But these aren't all operating now,15

right?16

THE WITNESS:  The -- we pay a rent in Los Angeles17

for an office now.  We maintain personnel here in Long Island18

and in Boston that we use on an independent contractor basis19

for engagements we have in this area.20

THE COURT:  Okay.  And how much did you charge for21

this report?22

THE WITNESS:  I apologize, your Honor.  I didn't23

hear the question.24

THE COURT:  How much did you charge for preparing25
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this report?1

THE WITNESS:  Your Honor, I don't know what our fees2

have been to date.  I apologize.  I don't handle that end of3

our business.  I'm certain that counsel has all our invoices.4

THE COURT:  I have to tell you, Mr. Cimasi.  Every5

time a principal comes here and tells me he doesn't know what6

his receivables are, how much that he's billed, I'm wondering7

who's running the store.8

THE WITNESS:  There's a reason for that, your Honor.9

THE COURT:  Okay.  All right.10

THE WITNESS:  It's -- in fact, when I teach this, I11

suggest that it's better for us not to get involved to the12

extent possible, to keep the business end of our professional13

pursuits separate and aside from what we do in our profession,14

and so we have a firm administrator, and we have an accountant15

in our firm, and we let them interface with people to get paid16

so that my focus is strictly on rendering an independent17

opinion.18

It's sort of a Chinese firewall, and it's something19

that's --20

THE COURT:  I doubt that it would rise to the level21

of a Chinese firewall.  You might have some allocation22

responsibilities, but you don't have an estimate of what your23

fees have been through the submission of this report?24

THE WITNESS:  Not as I sit here.25
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THE COURT:  Within --1

THE WITNESS:  I expect there's been several of tens2

of thousands of dollars.3

THE COURT:  Is that 20,000, 40,000, 80,000, 100,000?4

MR. STRUB:  Your Honor, I know that we have received5

one invoice from Mr. Cimasi --6

THE COURT:  Yes.7

MR. STRUB:  -- in the amount of $43,500.8

THE COURT:  Okay.  Did that cover the period through9

the submission of his report?10

MR. STRUB:  No, it did not, your Honor.  We have not11

received a subsequent invoice from Mr. Cimasi.  I believe that12

the last invoice covered the period up through the end of June13

of 2005.  We have not received an invoice for the work that14

was done subsequent to that or Mr. Cimasi's time that he spent15

here.16

THE COURT:  All right.  And his deposition, was that17

part of this --18

MR. STRUB:  That was not included within that19

invoice.20

THE COURT:  Okay.  And what is the relation of Mr.21

Cimasi between your office, your firm and Irell & Manella or22

McDermott, Will & Emery?23

Have you ever been retained by those firms?24

THE WITNESS:  I've been retained by Irell & Manella25
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before.  I believe our firm has been retained on or more1

occasions by one of the offices of McDermott, Will & Emery, or2

we've worked on cases for clients where McDermott, Will &3

Emery has been the attorney.4

THE COURT:  Do you remember -- you've worked for5

clients of McDermott, Will & Emery?6

THE WITNESS:  Yes.7

THE COURT:  Okay.  And are you in a position as a8

consultant to retain lawyers?  Have you ever retained9

McDermott, Will & Emery to represent you in any of your10

engagements?11

THE WITNESS:  No, your Honor.  We have not.12

THE COURT:  Have you ever been sued in connection13

with any consulting report or activity you've engaged in?14

THE WITNESS:  We've had one nuisance lawsuit in my15

career.  This was several years back, that we were one of the16

laundry list of defendants, including KPMG and Shadda, Kamen17

(ph.), the investment banking firm, and it was one of the18

large groups in Texas as --19

THE COURT:  But there was no judgment entered20

against your firm?21

THE WITNESS:  No.22

THE COURT:  Okay.  And it was later dismissed?23

THE WITNESS:  Right.  I don't recall.  I think that24

our clients settled it, and --25
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THE COURT:  Okay.1

THE WITNESS:  Because I refused to settle, so --2

THE COURT:  Okay.  Go ahead, Mr. Strub.3

BY MR. STRUB: 4

Q. All right.  Mr. Cimasi, have you -- you've taught courses5

on issues of valuation I think you mentioned?6

A. Yes.7

Q. Can you tell me what college-level courses you've taught?8

A. I've taught valuation related courses through the Masters9

in Health Administration Program at Washington University, as10

well as the University of Missouri of St. Louis has a School11

of Optometry for optometric practitioners, and I've taught12

there in the past, and I've done some one all-day course type13

of work here in -- at the Health Sciences Center in Syracuse14

and also at Winthrop University.  This is a bunch of years15

ago.16

THE COURT:  Syracuse and where?17

THE WITNESS:  I beg your pardon?18

THE COURT:  What was the other one, Syracuse and19

what?20

THE WITNESS:  Winthrop University Medical School in21

Mineola.22

THE COURT:  Okay.23

THE WITNESS:  But these were one-day, eight hour24

programs with --25
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THE COURT:  Unless Ms. Wheeler wants to voir dire1

him, I've had a chance to review this report.  I've had a2

chance to review his very extensive list of publications, his3

appearances.  I understand the nature of his expertise.  I4

don't have difficulty thinking that -- concluding that he's5

capable of giving certain kinds of valuations or appraisals6

with respect to health care businesses. 7

My only concern is what methodology he is going to8

use, and whether those specialized skills or knowledge rise to9

a level that it can satisfy my responsibilities as the10

gatekeeper.11

So if we can focus on what methodologies he uses,12

what standards he applies, maybe that will help focus the13

inquiry.14

MR. STRUB:  Thank you, your Honor.15

BY MR. STRUB: 16

Q. Mr. Cimasi, is your report, which is Exhibit 150, the17

report in front of you, is that a valuation report?18

A. Yes.19

Q. In your field are there any standards that govern the20

methodology to be followed in preparing a valuation report?21

A. Yes.  There are several various standards from the22

accrediting organizations, as well as through the Appraisal23

Foundation and the Internal Revenue Service as a set of24

standards that is more commonly called "The Valuation25
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Guidelines."1

Our work is prepared in accordance with the standards of2

the Appraisal Foundation.  They're called the Uniform3

Standards of Professional Appraisal Practice, USPAP, as well4

as the standards of the American Society of Appraisers, the5

Institute of Business Appraisers, the National Association of6

Certified Valuation Analysts and --7

THE COURT:  Okay.  But those are the organizational8

affiliations.  What I'm looking for is some kind of9

methodology or theory that you rely upon.  You have you say10

published standards for these various organizations, and you11

apply those standards based upon your examination of the12

financial data and economic data of the particularly --13

particular company you're investigating, and then you prepare14

your reports consistent with those professional standards,15

correct?16

THE WITNESS:  Correct, your Honor.  The standards17

set forth a set of rules by which we --18

THE COURT:  Okay.  But are we going to be talking19

about internal rates of return and beta coefficients and black20

shoals, and all that other good stuff?21

THE WITNESS:  They --22

THE COURT:  Or are you going to do it plain vanilla?23

THE WITNESS:  Well, I'll try to keep my responses as24

simple as I can.  We have used the black shoals method.25
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THE COURT:  In this report?1

THE WITNESS:  In the report, but --2

THE COURT:  Well, it must have been the pages I3

blanked out on.4

THE WITNESS:  I want to comment that the standards5

don't specify that you have to use one method --6

THE COURT:  Right.7

THE WITNESS:  -- or another method.  The standards8

say that you have to conduct your professional activities in9

accordance with things that I'm sure you're familiar with the10

same issues in Daubert (ph.) that we have to do certain things11

in an appropriate manner, and --12

THE COURT:  Okay.  I've heard many real estate13

appraisals by commercial real estate consultants, appraisers,14

and they're based upon a number of methods for determining the15

value of these properties, including just kind of cash flows16

from the rent receipts, the cost of reconstruction, and17

comparable sales.18

If you're dealing with privately-held health care19

companies, where do you get the database that allows you to20

determine what the market value is of these various companies?21

 If they were publicly-held and you can read the filings with22

the SEC that's one thing, but if you're dealing with23

privately-held health care companies, where's the database24

available to you that allows you to say, "Well, this falls in25
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the higher or the lower end of comparable companies?"1

THE WITNESS:  We maintain a direct market comparable2

transactions database in our firm for not only our own use,3

but we've had I think as many as 500 other competitor firms,4

including Big Ten accounting firms, valuation firms, and5

consulting firms --6

THE COURT:  So there's some kind of database that7

you all share?8

THE WITNESS:  Well, it's based on sources of data9

that we acquire and based on their own research department's10

work in researching transactions that happen in the11

marketplace; sources for instance, like the Levin & Associates12

published their merger and acquisition study.  It comes out on13

a monthly basis.  We subscribe to that.  Done Deals is another14

database.15

THE COURT:  Yes, but I'm still trying to look at16

what's the independent data you look at?  I mean, I've read17

Fann and Pratt (ph.) multiple times on valuation of18

businesses.  I've gone through the various methodologies, and19

that's frequently cited as a familiar treatise in these areas20

of valuing businesses, but my concern is when I understand21

what a market valuation is, it's based upon comparable sales,22

and I agree, it's limited to real estate transactions, but if23

we're going to move under FIREA from real estate transactions24

with cash flows and ability to review ledgers of leases and an25
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ability to determine deferred maintenance reserves, and you1

have some publicly available data because of the recording2

systems, you can find out what something was paid for, how do3

you get the same comparable database for the -- I mean, Addus4

was a privately-held company.  How do you compare Addus to5

anybody else?6

THE WITNESS:  Well, with significant hard work7

and --8

THE COURT:  No, no.  What's the methodology, not9

your diligence?10

THE WITNESS:  Well, the methodology, as I mentioned11

earlier, there are generally accepted databases that are12

maintained out there by research associations.  One is the,13

you know, Levin Associates database.14

THE COURT:  You say Levin, L E V I N?15

THE WITNESS:  L E V I N.16

THE COURT:  Okay.17

THE WITNESS:  And one is called Done Deals.  In18

fact, my colleague, Shannon Pratt is now -- has his own19

database called Pratt's Stats that he's --20

THE COURT:  What's your relationship to Shannon21

Pratt?22

THE WITNESS:  Shannon's a friend and colleague,23

mentor.24

THE COURT:  Okay.25
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THE WITNESS:  And --1

THE COURT:  Where is his office located?2

THE WITNESS:  In Wilvanet (ph.), which is outside of3

Portland, Oregon.4

THE COURT:  How do you pronounce it?5

THE WITNESS:  Wilvanet, Oregon, W I L --6

THE COURT:  No.  I know how to spell it.7

THE WITNESS:  I'm sorry.8

THE COURT:  Okay.  All right.  Go ahead.9

THE WITNESS:  There --10

THE COURT:  Do you think that I should be guided by11

the publications of Shannon Pratt in trying to assess the12

credibility of your appraisals, valuations?13

THE WITNESS:  I think that in all due respect to14

Shannon, his work represents treatises that are generally15

accepted.  They're somewhat controversial in some circles.  He16

certainly does not comprise the entire canon of professional17

literature in business valuation, but I have a great deal of18

respect for Shannon.19

THE COURT:  My problem is this.  I don't like to use20

secret texts, so I'm very explicit about the kinds of books21

and guidelines and treatises that I look to to help bring me22

up to speed, and as a busy bankruptcy judge who deals with23

Chapter 11's, there are occasions when I have to be able to go24

back and read treatises on corporate finance. 25
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I previously disclosed the one I used in this in1

looking at Mr. Peltz's report.  I've looked at certain2

corporate finance texts, and I've looked at various guides for3

bankruptcy accounting and various theories of finance theory,4

and every bankruptcy judge who goes to these Federal Judicial5

Central Seminars generally signs up for these programs, and we6

reached a fair level of, you know, sophistication.7

At one point Jay Alex used to come to the Federal8

Judicial Center, and he will talk about turnaround management9

and valuations and things of that sort, and he was a regular10

member of the faculty of the Federal Judicial Center.  So over11

the past 25 years, we've all been to school on those kinds of12

books and manuals.13

So I'm simply asking you if you don't think that the14

Fann & Pratt book is the definitive or as comprehensive a15

guide, which source book, which text, which treatise, other16

than your own, should I look to?  And I don't mind your citing17

your own.  I cite my own all the time.18

THE WITNESS:  I would not want to be so incestuous19

and pompous as to cite my own --20

THE COURT:  Hey --21

THE WITNESS:  -- in comparison to Shannon --22

THE COURT:  -- I've already given you the lead.  I23

cite myself.  You can cite yourself.24

THE WITNESS:  But I think it's important to say that25



CIMASI - DIRECT 126

while Shannon is considered to be a leading figure, he's1

certainly been instrumental in my career, that there are other2

excellent texts out there.  One right here at Stern at New3

York University, Professor Damordan.  His texts --4

THE COURT:  You have to spell it carefully.  Who?5

THE WITNESS:  Damordan.6

THE COURT:  How do you spell that, please?7

THE WITNESS:  D A M as in Michael, O R D A N. 8

Damordan.9

THE COURT:  D A M O R D --10

THE WITNESS:  A N.11

THE COURT:  And --12

THE WITNESS:  At Stern School of Business.13

THE COURT:  Okay.  That's at NYU?14

THE WITNESS:  Right.  He's a nationally recognized15

author.16

THE COURT:  Okay.  And do you know the title of his17

book?18

THE WITNESS:  Well, there's four or five, your19

Honor, but one is called "Corporate Valuation" I believe.  I'd20

be happy on Monday to provide a bibliography of all the21

recognized authoritative texts in the field.22

THE COURT:  Well, I don't want it exhaustive.  I23

just want everyone to be having an opportunity to look at a24

standardized text that has some recognition in the field.  I'm25
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the only judge in this courthouse who orders books for the1

library on law and economics, finance, and things of that2

sort.3

THE WITNESS:  Certainly.4

THE COURT:  And I make them available to the lawyers5

and the Bar because I don't think my job is curtailed or6

limited to reading the statute in light of legislative7

history.  I need other working expertise.8

So I collect these things.  I look at them.  I try9

to make sense of them, but I'm always guided professionals who10

can correct me when I've obviously misread or misunderstood11

the thrust of his theories.12

So you're suggesting that I might look at Professor13

Damordan's treatise.14

THE WITNESS:  Damordan.  A third one is maybe the15

most widely used text.  It's a three-volume looseleaf set16

widely used in the accounting profession.  It's called "Guide17

to Business Valuations," and it's published by PPC,18

Practitioners Publishing Company.  It's one of the largest19

publishers in the accounting field.20

THE COURT:  Practitioners --21

THE WITNESS:  Practitioners Publishing Company, PPC.22

THE COURT:  Okay.23

THE WITNESS:  It's a three-volume set.  It's in its24

I believe fifth or sixth edition now, and that is written --25
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the lead author is Jay Fishman (ph.).1

THE COURT:  Okay.2

THE WITNESS:  And Shannon, of course, is one of the3

contributing authors, and I've contributed to that work, as4

well as many other people in the profession.5

THE COURT:  Yes, but this is --6

THE WITNESS:  It's one of the most widely --7

THE COURT:  This is a compilation of articles on8

topics?9

THE WITNESS:  No, your Honor.  It's an actual how-to10

treatise on the process of business valuation.  It's a very11

process, hands-on oriented book.12

THE COURT:  Okay.13

THE WITNESS:  There are several other major texts14

that most everyone in the profession use.  One is called --15

Zukin is the author.16

THE COURT:  How do you spell that, please?17

THE WITNESS:  Z as in Zorro, U K I N.18

THE COURT:  Okay.19

THE WITNESS:  And it's called, "Valuation of20

Business and Business Interests."  It's a standard textbook21

that has been used by the American Society of Appraisers. 22

It's a -- he was the principal in a firm that's well known. 23

It's an investment banking firm called Houlihan, Lokey (ph.),24

Howard & Zukin, HLHZ.25
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THE COURT:  Okay.1

THE WITNESS:  And these are texts that we buy for2

all of our financial analysts that come to work for us. 3

There's many others, but those would be ones that -- and I --4

with the judges that attend the conferences where I teach,5

they'll be quite often be familiar at least with the PPC6

volumes.7

THE COURT:  Okay.  Thank you.8

THE WITNESS:  Shannon, of course, that is written9

particularly for judges and lawyers that he published a few10

years ago, and he most recently published a book on valuation11

and tax matters with Judge Lauro (ph.) of the Tax Court.12

THE COURT:  Okay.13

THE WITNESS:  And --14

THE COURT:  Have you looked at the works prepared by15

Michael Shaked?16

THE WITNESS:  I'm sorry?17

THE COURT:  Do you know the works published by18

Michael Shaked?19

THE WITNESS:  Shaken?20

THE COURT:  S H A K E D.  He has affiliations with21

Boston University.  It's a consulting firm that does forensic22

accounting valuations, and there are some excellent books that23

they've produced.  That's not one thing that comes to mind?  I24

think it's Michael/Shaked, S H A K E D.25
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Mr. Steinberg, are you familiar with that company?1

MR. STEINBERG:  No, I'm not, your Honor.2

THE COURT:  All right.  Go ahead.  So, all right, I3

have this sense of here are some reliable reference guides,4

and that you look to those, and those are the methodologies5

that are consistently applied by persons with your6

designations, correct?7

THE WITNESS:  Yes.  We are required by standards --8

all the standards, including the IRS standards require us to9

consider all valuation approaches and methods that would be10

appropriate, and apply those that are appropriate to the11

engagement at hand, but we have to consider all of it.12

THE COURT:  Okay.  Just -- I'm just telling you I'm13

stumbling on the lack of databases on privately-held14

companies.  I just find when I've had valuation experts come15

in here, that's where they fall down because there's no16

ability for them to replicate the data.  There's no way for me17

to test it. 18

I'm not saying there isn't a specialized set of19

skills and standards that are recognized by persons with your20

designations, particularly if there is this Appraisal21

Foundation, but since I come from this from a perspective of22

fair market values and comparable sales, and I do that every23

day in and out, whether they're Chapter 11's or Chapter 1324

cases.25
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What I'm trying to understand is, you know, what's1

the comparable database, and you said you got Levin, which is2

a proprietary database, is that it?3

THE WITNESS:  Yes, but it's very widely accepted,4

and the other sources that we use are Merger Stat --5

THE COURT:  What's that?6

THE WITNESS:  Merger Stat.7

THE COURT:  Mm hmm.8

THE WITNESS:  The -- another one is called Biz, B I9

Z, C O M P S, Biz Comps.10

THE COURT:  Yes.11

THE WITNESS:  The Institute of Business Appraisers12

has perhaps the largest and oldest of all transactional13

databases.14

THE COURT:  Okay.15

THE WITNESS:  It's available to members, and I'm a16

national governor for them, and in addition to that, there of17

course, is the private efforts of firms like ours that go out18

to all the 8-K's of all the publicly traded firms to get --19

glean whatever information we can about any acquisitions that20

they have made. 21

We also subscribe to the electronic cooking services22

that report out all the business journals and business23

sections of newspapers that any time a transaction happens,24

that we're alerted to it, and subscribe to a number of25
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different newsletters, including several that are -- are1

specific to the transactional arena of health care and home2

care, for instance.  It's called the Braff, B R A F F, Report.3

THE COURT:  Okay. 4

THE WITNESS:  It's published by my friend, Dexter5

Braff.6

THE COURT:  Okay.7

THE WITNESS:  And he tracks all the transactions in8

home care.9

There are some other sources that have varying10

reliability.  It's a challenge to --11

THE COURT:  Okay.  But in preparing this report12

you've looked to some of those databases, Levin and Braff?13

THE WITNESS:  All of them, your Honor.14

THE COURT:  Okay.15

THE WITNESS:  We aggregate all of those that we can16

buy -- every one we can buy, and then we do our own research,17

and we put it in our own database that we use with Health18

Capital, and we share it with our colleagues in the19

profession, you know, to --20

THE COURT:  How much lead time would you have to21

predict the collapse of Health South?22

THE WITNESS:  To predict the collapse of Health23

South?  Well, aside from looking in my crystal ball, I think24

that the collapse of Health South and the way it happened,25
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your Honor, would have caught me by surprise.1

THE COURT:  Okay.2

THE WITNESS:  I think there were some major --3

THE COURT:  And what about HCA?  Did that catch you4

by surprise too?5

THE WITNESS:  To my knowledge, HCA has not6

collapsed.  Has something happened today that I haven't heard?7

THE COURT:  I don't know.  Maybe I didn't get the8

pneumonics right.  I thought there was something they filed in9

Tennessee a few years ago.10

THE WITNESS:  Oh.11

THE COURT:  One of the major --12

THE WITNESS:  Okay.  But HCA is thriving.  Hospital13

Corp., the Frist family, that's Senator Frist's family owns14

that, and they're doing very well.  Tenet is the one that has15

collapsed significantly, which is the major competitor to HCA,16

and to be candid with you, I think that there was significant17

foreshadowing of their collapse.18

THE COURT:  Okay.  How do you spell it, T E N E T?19

THE WITNESS:  T E N E T.  It's up until this --20

about a year ago they were the single -- probably the only21

major publicly traded competition to HCA.  Because of22

regulatory problems, they now sold off a significant volume of23

their hospitals and related business, including home care.24

THE COURT:  Okay.  All right.  Go ahead.   All25
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right.  Mr. Strub, I don't want to protract this.  I'm1

reasonably satisfied that he's qualified to give his report,2

that he relies upon the specialized skills that have been3

recognized in his profession, that he's had significant4

business experience in his various consulting engagements, and5

although he isn't primarily a litigation support service, I'm6

satisfied that he ought to be able to render an opinion on the7

valuation of Addus. 8

We're just going to find out how he went about doing9

it, and whether the assumptions he applied and the methodology10

he applied convince me that it's entitled to respect.  So it11

will go to weight and credibility.12

Unless, Ms. Wheeler, you want to ask him some13

questions.  I don't want to cut you off.14

MS. WHEELER:  Your Honor, I do have a couple15

questions for --16

THE COURT:  Okay.  Go ahead.17

MS. WHEELER:  -- Mr. Cimasi, but I can actually hold18

them until my cross examination.19

THE COURT:  Okay.20

MS. WHEELER:  And I'm not going to challenge his21

qualifications.22

THE COURT:  All right.  Well, I'm going to admit you23

as an expert witness.24

MR. STRUB:  Thank you, your Honor.25
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THE COURT:  But I'm not admitting your report yet.1

Go ahead, Mr. Strub.2

BY MR. STRUB: 3

Q. Mr. Cimasi, what percentage of the companies that you4

value are health care companies?5

A. One hundred percent.  We're exclusive to health care.  Of6

course, there are a few occasions where the companies that7

we've been engaged to value have been health care companies8

that businesses that may not be directly related to health9

care that they own or subsidiaries, but we undertake10

engagements only if there's -- it's a health care enterprise11

involved.12

THE COURT:  Okay.  But you're defining health care13

fairly comprehensively, aren't you; hospitals, nursing homes -14

-15

Q. Well, how do you find "health care?"16

THE COURT:  -- home health care?  I mean, it's a big17

industry.18

THE WITNESS:  Yes.19

THE COURT:  Is there some special segment of it that20

you specialize in?21

THE WITNESS:  It's one-seventh of the U.S. economy22

for sure, and it's approaching one-sixth of the total economy.23

 Our firm specifically has done hospitals, ambulatory surgery24

centers, diagnostic imaging, home health, durable medical25
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equipment, HMO's, managed care organizations, medical device1

firms.2

THE COURT:  Okay.  But you cover the universe?3

THE WITNESS:  Well, only the health care universe.4

THE COURT:  With respect to health care, you have a5

fairly diversified portfolio of prior engagements in which6

you've been involved in all aspects of privately-held and7

publicly-held health care provider companies?8

THE WITNESS:  Yes, your Honor, with one gap, and is9

that we have avoided to date valuing pharmaceutical firms. 10

We'll value the pharmaceutical providers, the ones that do the11

pharmacy provision, but not the pharmacy manufacturers.  We12

have not been involved in valuing any of the large13

pharmaceutical --14

THE COURT:  It doesn't matter.  I don't hold any15

stock in Pfizer.16

THE WITNESS:  This is probably good, your Honor.17

THE COURT:  Okay.  So you stay away from the --18

that's a different specialty in terms of developmental costs19

and burn rates and things of that sort?20

THE WITNESS:  To be candid, it's something that21

requires a great deal of --22

THE COURT:  Scientific --23

THE WITNESS:  -- knowledge, and it's something that24

we don't either have or aspire to in all candor.25
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THE COURT:  Okay.  But as to this particular1

company, you said you've done home health care.  You've done2

studies of firms that provide medical equipment in the home,3

home health care services.  So you're comfortable with this4

sub-universe of companies that Addus was engaged in and Med5

was engaged in?6

THE WITNESS:  I believe it's fair to say that I'm7

nationally recognized in home health.  I've spoken at the8

American Association of Home Care Conference, along with9

representatives from Wall Street finance, and I think I'm10

pretty well known in that sector of the health care industry.11

THE COURT:  Okay.  All right.  Go ahead.  12

BY MR. STRUB:13

Q. Mr. Cimasi --14

THE COURT:  Let's get to his report.  Okay?15

MR. STRUB:  I'm sorry?16

THE COURT:  Can we get to his report?17

MR. STRUB:  Yes.  Yes, your Honor.18

Q. Let's -- Mr. Cimasi, do you have an opinion -- let me get19

your opinion first and we'll find out how you got there.20

THE COURT:  He's got an opinion.  It says that it21

was worth 21 million.22

Q. That's your opinion?23

THE COURT:  And that's as of which date?24

THE WITNESS:  That's as of the valuation date of25
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January 8th, and your Honor, that is also subject to the1

underlying assumptions that are set forth in the report.2

THE COURT:  Okay.  And where am I going to find all3

those?4

THE WITNESS:  Well, they're throughout the report,5

but there's also some contingent and limiting conditions that6

we've attached, which is pretty much boiler plate to this type7

of work, but we tried to state our assumptions and footnote,8

you know, how we arrived at them, with schedules that you'll9

see attached to the back of the report.  You'll see there's10

numbers of 1 through 15.11

THE COURT:  Yes.12

THE WITNESS:  So those are --13

THE COURT:  I'm looking at -- yes.  I see that.14

THE WITNESS:  And so the report is constructed where15

there are schedules that have the underlying assumptions and16

calculations --17

THE COURT:  Okay.18

THE WITNESS:  -- as well as there's several19

appendices to the report, in particular other than our20

qualifications and that, there's an appendices that lists the21

various companies that we looked at, and some of the terms --22

a glossary of terms and some of the sources.23

THE COURT:  Okay.24

THE WITNESS:  And then in the --25



CIMASI - DIRECT 139

THE COURT:  And where did you get your information1

with respect to the operations of Addus?2

THE WITNESS:  This was information that was provided3

to us through Mr. Strub's law firm in the discovery process as4

specific documents related to Addus, and as to the research5

for the industry that would have been specific to Addus and6

Med Diversified and the state of the industry, our research7

department had developed that in the normal course of our8

activities in researching the --9

THE COURT:  But you never went to look at any of the10

field sites operated by Addus?11

THE WITNESS:  No, your Honor.12

THE COURT:  You prepared this report more than three13

years after the date?14

THE WITNESS:  Yes.15

THE COURT:  And it's based upon your review of16

documents, but you didn't interview personnel.  You looked at17

aging of receivables and write-offs and the audit statements18

and things of that sort?19

THE WITNESS:  We looked at audited statements and we20

looked at correspondence and reports related to the historical21

operating performance and financial condition of Addus, but we22

did not interview any Addus executives or management,23

suppliers, customers, managed care providers. 24

We also did not do any site visits, and it was a25
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retrospective report.  In other words, we were requested to1

provide a report of value as of a date certain that would have2

been, you know, back on January the 8th, 2002.  So that was3

approximately, you know, three and a half years ago.4

THE COURT:  Well, but if you don't get to kick the5

tires and you don't get to go to the facilities, and you don't6

get to interview the key management personnel, even though the7

events have changed and maybe you can't be given that access,8

I'm trying to understand how you get a real good feel of the9

value of this company unless you're just digesting accounting10

papers, and you're using some formulaic standards.11

I mean, when I have a real estate appraiser here --12

again, I'm sorry to keep going back to real estate, but that's13

our dominant experience, we expect the appraiser to have gone14

out to the site and inspected the property, and if it was a15

drive-by appraisal, which is a derogatory term, we'd give it a16

deep discount.17

I don't know how you replicate an interior18

inspection of a business in terms of making a valuation. 19

Maybe it's not possible.20

THE WITNESS:  Your Honor, the --21

THE COURT:  This is an historic exercise, but I'm22

trying to understand how as an appraiser you can make a23

determination of the value of a company without having24

interviewed its executives and senior managers, looked at25
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their operating reports site by site in order to have an1

informed database for making that determination.  Either that,2

or if you're just working off audited statements and other3

reports, that's just putting it through a calculator.  The4

only question is whether the formula you use works.5

I mean, this is -- for you to value this at $216

million as a business is a very low discount.  It's a very7

great discount of a business that presumably Magliochetti was8

prepared to pay $120 million for, and if all these experts and9

consultants who went to the sites, interviewed personnel came10

up with very different valuations, and there were negotiations11

for the purchase of this in excess of $50 million.12

I'm a little taken aback at first blush that you13

would say it's $21 million, unless you're doing this as a14

return on investment, as a function of earnings, and then15

you're using audited statements, and I don't know how your16

valuation is any different from any accountant's valuation17

because all he's doing is looking at the audited statements.18

Mr. Cimasi, do you understand my concern?19

THE WITNESS:  I'd be happy to respond if --20

THE COURT:  Absolutely.21

THE WITNESS:  I think there's three -- three22

different questions I think I heard you address and --23

THE COURT:  Gee, I thought I had about six or seven,24

but go ahead.25
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THE WITNESS:  I'll try to answer them.1

THE COURT:  Three major topics.  Okay.  All right.2

THE WITNESS:  I'll try to answer them one at a time.3

First of all, the nature of home health is that the4

tire that you would kick is not actually in one site of5

service.  It's actually out in the homes --6

THE COURT:  All right.7

THE WITNESS:  -- and to a great degree in a8

comparative fashion or in contrast to other types of health9

care service providers, you know, home health is a virtual10

business, and quite often the nurses and that, that provide11

home health services --12

THE COURT:  A virtual business as opposed to a real13

business?14

THE WITNESS:  No.  I meant in terms of the nature of15

how the service is provided.16

THE COURT:  Yes.17

THE WITNESS:  For instance, there are firms that18

have a virtual office where people don't actually come into19

the office.  They work from their homes or they work out in20

their clients.21

THE COURT:  Yes.  I understand that.22

THE WITNESS:  And so, and home health is, in terms23

of kicking the tires, many very successful home health24

companies will just be a simple set of offices some place that25
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are no different than any other set of offices.1

THE COURT:  No.  I understand, but it's a question2

of what their rates are, what their reimbursements are.3

THE WITNESS:  Right.4

THE COURT:  What their success is in collecting, 5

what their turn over of personnel is, what their history has6

been of suits brought by patients for malpractice.  I mean, we7

spent a lot of time on this case talking about home health8

care through widely distributed sites in the Med D cases and9

the TLC cases, so I don't -- I don't start as a novice on10

this, although it was never presented in this particular11

format.12

So I understand the nature of the highly distributed13

resources here, and we're dealing with persons who are fairly14

low paid providing assistance and activities of daily living.15

 I know what that means, and doing home health care infusions,16

monitoring medications, being effectively visiting nurses,17

helping people who are recovering from injury to return to the18

work force, or those who have permanent chronic conditions,19

helping them adjust and give them their medications and their20

therapies and things of that sort.21

You know, I can think of people who are paraplegic.22

 We've all been through that experience again and again and23

again, and actually televised with respect to the former24

Superman.  So we all learned to live with all of the care25
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that's necessary to keep Chris Reeve alive, and all the1

extraordinary services that had to be provided to him. 2

Now, that's probably on the extreme side of it, but3

I know people who are, as we used to say, "bedridden," and4

they need assistance.  So a lot of those services are provided5

in the home, and I understand that the economics were such to6

drive these people out of convalescent homes and return them7

to their homes, driven by reimbursement rates with the8

government saying, "These people are going to be able to be9

better cared for in their homes at much lower costs."10

You know, I think when my wife gave birth the first11

back in 1964 it wasn't unusual to stay in the obstetrics ward12

for five days.  Now as soon as you deliver, assuming it's not13

a Caesarean section, they have you out the door that evening,14

and I know about ambulatory --15

THE WITNESS:  Well, in some states.  Some states now16

are requiring the hospitals to keep the mother in the hospital17

at least a number of hours after delivery, but --18

THE COURT:  A number of hours.19

THE WITNESS:  But your Honor, I think the issue is20

is that the vast majority of investors, you know, and this is21

important to couch it in these terms or within this context,22

what business appraisers do or financial analysts is serve as23

a proxy for a universe of typical buyers, sellers, owners, and24

investors in a type of property.25
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So we serve as a proxy.  We try to look at it as if1

we were buying the business with our mother-in-law's2

checkbook, and the vast majority of investors in home health3

businesses never visit the offices or talk to management. 4

They make those investments based on some of the things that5

your Honor brought up.  You know, looking at productivity,6

looking at the efficiencies, you know, looking at both the7

historical operating performance as well as the financial8

condition and financial status of the subject entity, and so9

those are all things that we have done, and of course, it10

would be impossible for us to do a site visit traveling back11

in time the as of date, because that time has passed.12

THE COURT:  Yes, but if the nature of the service13

hasn't changed and Addus is still a functioning company, now I14

understand it sold off its HME Division, so it's awfully for15

you to value the HME Division as a component when it's no16

longer extant under the control of Addus, but Addus does have17

other businesses.18

So I know that you don't have to do bed checks, but19

when I went through these acquisitions and I've talked about20

this in other contexts, the due diligence included going down21

and reviewing patient records to see what the histories were,22

and I remember one very, very confident officer of one of23

these companies who came here to testify about the24

profitability of certain operations, and he seemed to have no25
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compunctions at all about paying people $7.50 an hour with no1

health care benefits and billing them at 75 to $100 a day.2

You have no idea how close he came to my jumping up3

and strangling him for his arrogance.  I was going to create a4

fund.  Mr. Steinberg wouldn't have been happy.  I was going to5

create a fund to help unionize the home health care workers. 6

I was going to take all the money that we recovered from the7

professionals and set it up as a account, but now we have8

ombudsmen being appointed.9

So you know, I understand it's a highly leveraged10

business.  It's all about reimbursement rates and collection11

rates and things of that sort, but I'm trying to understand12

doing it historically how you would value a company without13

having inspected its operations, even if they're widely14

distributed in the community.15

THE WITNESS:  There's several techniques that I16

think are generally accepted in the profession.17

THE COURT:  Okay.18

THE WITNESS:  And I might throw those off for your19

Honor's consideration.20

THE COURT:  Okay.21

THE WITNESS:  One is -- the most important word in22

the term, "fair market value" is "market," and so you look for23

key operating indicators for the subject entity, which in this24

case is Addus, as a typical investor would, and compare it or25
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benchmark it against that of its competitors or companies that1

are similar.2

THE COURT:  Well, what's the date that you're3

looking?  You say key operating indicators?4

THE WITNESS:  Right.  Your Honor, they would include5

things like operating margin or profitability, things like the6

expense ratio, which is part of the operating margin.  Their7

liquidity, leverage, efficiency in the way they turn over8

certain assets, accounts receivable --9

THE COURT:  How many patient days they're able to10

bill and --11

THE WITNESS:  Certainly the productivity, how ever12

that is measured, and patient days is only type of13

measurement, and that patient days became a little less14

important under the prospective payment system, but I think15

generally -- it's generally accepted that investors will use16

these key operating indicators, that they will attempt to17

normalize the operating performance of the subject company,18

you know, and keeping in mind now that we can't -- we need to19

consider data only up until the as-of date what could have20

been known or should have been known at the as-of date, not21

subsequent data, and at that juncture it's possible if your22

work is done in accordance with generally accepted standards23

that -- and accepted treatises that have been published and24

you set forth, that to be able to set forth a range of what25
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indicated valuation results would result from each of the1

methods that are employed, that would be most probably to2

occur in the marketplace, looking at this again from the3

perspective of investors, the people that are most likely to4

invest in buying similar property.5

THE COURT:  Well, why would an investor's interest6

establish the market?  I mean, there are different kinds of7

investor groups.  Why should I determine value as a function8

of what some kind of aggressive investment strategy would be?9

 I mean, am I going to go to Carl Ican (ph.) to find out what10

the value of a company is?11

THE WITNESS:  Your Honor, in part, and I want to12

define the word, "investor."  Under the standard of fair13

market value, and this is standard that's been developed both14

by certain Revenue rulings, for instance, Revenue Ruling 59,15

60, 69, 608.  There's a substantial body of case law that16

defines the definition of "fair market value," and under the17

generally accepted term, and we have defined our in great18

specificity in our report, you know, one of the underlying19

assumptions of that definition is that it assumes a universe20

of typical buyers and sellers and owners and investors in a21

similar business.22

Fair market value requires the assumption of a23

hypothetical transaction.  If it can't be sold, it has no24

economic value.25



CIMASI - DIRECT 149

THE COURT:  Okay.  But if it's going to be sold to1

an operator as an additional site in order to expand services2

and to spread the overhead, that's one thing.  I mean, there3

may be any number of groups that operate nursing homes.  I4

drive around and I see "Sunrise" all over the place.  I don't5

know if they're profitable or not.6

THE WITNESS:  Very.7

THE COURT:  But every time I turn around -- I8

haven't gone in to check the quality of the care.  I haven't9

talked to the patients.  My wife used to be an ombudsman in10

these nursing care homes, and so she would come out with,11

"They're horrible," and you go back and talk to the12

administration, and there are nine people there, including the13

attorney because you want to -- and they say, "That woman's14

particularly cranky."15

So I mean, I understand that process, and I'm really16

looking forward to reading ombudsman's reports in health care17

companies, but what I'm saying is that under these kinds of18

circumstances, you've set forth your indicators in your19

appendices.  You've shown what are the key factors that you've20

identified as consistent with these appraisal standards, and21

you were able to get the data to fill in those blanks from22

what sources?23

THE WITNESS:  Two --24

THE COURT:  Just the audited papers and the25
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workpapers?1

THE WITNESS:  No.  Two general sources.  One are2

documents that were specific to this case, and that would3

include obviously depo transcripts, correspondence, reports4

that were prepared.  For instance, there was a e-mail and some5

other information from a company called Gold that was done I6

think in October, just prior to this transaction related to7

Addus.8

THE COURT:  Yes.9

THE WITNESS:  But aside from those types of10

documents --11

THE COURT:  Yes.12

THE WITNESS:  -- that are specific to this company -13

-14

THE COURT:  Yes.15

THE WITNESS:  All right.  And various, you know,16

productivity reports and reports that had to do with -- I17

would call them not just their financial statements, but18

subsidiary reports about the company that were provided19

through discovery.  There's another whole body of information20

and resource that we used, and that is what was going on in21

the market?  Again, I think it's a good bet, kind of a rule of22

thumb in business valuation that the most important word in23

the term, "fair market value" is "market."24

So we went out --25
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THE COURT:  Well, how do you define what the market1

is?2

THE WITNESS:  Well, it --3

THE COURT:  Crazies like Magliochetti?4

THE WITNESS:  Well, we addressed this in --5

THE COURT:  I'm saying that tongue in cheek.6

THE WITNESS:  Magliochetti was certainly part of the7

market.  We address this in --8

THE COURT:  But I'm talking about people who are9

well-established operators who want to expand their10

jurisdictions to other states, and so they see this as a11

complementary acquisition to their existing -- they're already12

in the business, not yesterday.  They didn't start two days13

ago, and they're not other people's monies.  It's their14

monies.  They're the principals.  They run profitable15

operations.  They continue to expand, and they see an16

opportunity to come in, and perhaps in a distress situation,17

take over that company, maintain some transition staff, and18

then set up the appropriate management controls, record19

keeping controls, and the like, and everyone who comes in here20

tells me that's what they're going to do, and that's why21

they're willing to put in this money because they have22

superior management systems, management information systems. 23

Okay? 24

That's the same bill of goods we were sold when we25
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went to electronic court filing.  We were all pushed into it1

because the technology was there, without adequately trained2

personnel met by a resistant federal judiciary with a system3

that always crashes with inadequate file service.4

If you try to file papers electronically in this5

courthouse, there are many days when you can't get access. 6

We're moving into Brooklyn, into a new courthouse in Brooklyn.7

 They're shutting down the service for four days. 8

Electronically filing system should be up 24 hours a day. 9

They only have one major file server.10

So I'm a little concerned about when you talk about11

some of these technologies and methodologies.  The more12

exposure I get to them, the more I recognize that there are13

major components about training, about staff support, help14

disks.  I mean, our IT people are in my chambers at least15

three times a week.  Why?  Because I keep screwing up the16

system.17

THE WITNESS:  Your Honor, you have identified an18

area that in health care, especially in home care as a19

setting, that is such an important issue that it brought20

Hillary Clinton and Newt Gingrich to the same podium to speak21

about this issue, is that the benefits that they hoped to22

derive from information technology in health -- home care has23

also been hit by HIPPA. 24

I addressed in section 6 of our report the types of25
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concerns that you addressed, and one is you'll see there that1

we talk about --2

THE COURT:  The doctor calls me and says, "We have3

your wife's blood work."  I said, "Well, fax it me."  She4

said, "No."  I said, "What are you calling me for?"  She said,5

"Well, you're not an authorized --6

THE WITNESS:  HIPPA.7

THE COURT:  -- recipient under HIPPA."  I said,8

"I've been married to her for 45 years.  Would you please send9

me the blood work?"  "No.  We need her express authorization."10

I go into the drugstore.  "Make sure you stand11

behind the yellow line."12

I go in to get my blood drawn, and I have to -- I'm13

called by a number because they don't want to disclose my14

name.  Okay?  I know these are all great measures to protect15

my privacy --16

THE WITNESS:  Well, there's criminal penalties --17

THE COURT:  -- and to improve the quality of my18

medical care, and I go to the hospital.  There's no19

centralized medical database, so I go to 27 different20

specialists, and they all ask me the same questions.  I said,21

"Don't you have this in a database?"  "No."22

I go to my primary care physician, "Don't you have23

all this stuff in a database that you can share with my24

cardiologist, my ophthalmologist?"  "No.  We're working on25
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it."1

THE WITNESS:  They're working on it under a2

government mandate that within the next ten years the3

government is now going to force them -- all providers, at4

least that's the plan, to go to a centralized EMR or5

electronic medical record, and they have appointed for the6

first time a health care IT czar to lead this effort.7

I think what's important for investors to understand8

is that, you know, is the old story that, you know, "No bucks,9

no Buck Rogers," and this type of technology requires a huge10

amount of capital.11

So in section 6 we talked about the different type12

universe of typical investors, buyers, sellers, and owners,13

and we characterized horizontal consolidators of people that14

were established in the business already and were looking to15

expand through horizontal consolidation, and attempted to16

contrast to a group of that universe that might be17

characterized as vertical integrators, and these would be18

people that would already have clients out there that wouldn't19

have exactly the type of services or that sub-niche, but20

wanted to add additional services to existing distribution21

channel or distribution network of clients.22

Now, I think it's important to understand that they23

are going to look at four pillars, and we talk about this in24

our report, that any typical investor would look at a home25
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health care investment.  One is reimbursement.  The first is1

the almighty dollar, and that has during this time period, as2

I'm sure your Honor has heard in previous testimony, you know,3

this was a very tumultuous and dynamic time because of the4

Balanced Budget Act and subsequent legislation that devastated5

the reimbursement scenario that had existed in home care.6

The second pillar --7

THE COURT:  Devastated or tried to regulate it8

because it was grossly excessive?9

THE WITNESS:  Okay.  I would agree that it was tried10

to regulate it --11

THE COURT:  The amount of dollars that we as12

taxpayers were subsidizing was disproportionate to the13

benefits because we had all these operators who were soaking14

the government.15

THE WITNESS:  I would not disagree.16

THE COURT:  Before you get to fraud and abuse and17

while they may be investors, which is a nice term, and I18

assume I'm supposed to be properly respectful of investors in19

a capital system, but my experience is that when we're talking20

about some of these things, they keep whining about the fact21

that the regulatory controls are making them less profitable,22

and yet that's a -- after numerous Congressional23

investigations of fraud and abuse.24

Remember the days when you go to the radiologist and25
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he'd send you down the street to get an MRI, and he owned the1

MRI with this other radiologist?  Well, you know, they're2

trying to put a stop to that. 3

I had a physician here.  He used to see 2,0004

patients a week, and he was earning $500,000 a year.  I went5

to my primary care physician.  I said, "How does that work?" 6

He said, "Lots of unnecessary tests and inadequate attention7

to the patients' needs.   Yes, you can make $450,000," and he8

was a very fine physician.  He was making a hundred and a9

quarter.10

THE WITNESS:  We cited Gail Wolensky (ph.) --11

THE COURT:  Who was that?12

THE WITNESS:  -- in this report.13

Gail Wolensky was the head of HCFA, the Health Care14

Finance Administration.  She cited in our report as having15

said that the second thing that hit home health during this16

time period was not just the diminution in the reimbursement17

rates, but also the efforts of attacking fraud and abuse, and18

they actually made it more difficult.  They required a $50,00019

bond for instance.  They required that the -- they would not20

pay for certain procedures like venipuncture, and were wrought21

with fraud, and enhanced enforcement activities.22

So the second pillar or the second focus that23

investors use in looking at home care investments,24

reimbursement and regulatory is the second one.25
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The third area is what we call technology, and your1

Honor has already mentioned that, and that's the -- demands2

not just because of the capital needs for putting in new3

communications technology, but most importantly, the4

technology that was very positive for home care that you5

alluded to, that there was this huge movement from in-patient6

to out-patient, from in-patient to ambulatory, and with an7

aging population and with the new technologies to e able to8

treat patients, patients like myself that was able to get home9

infusion therapy, and you know, following my surgery.  In the10

old days it was five days in hospital after the day of surgery11

for a lumbar laminectomy, and now you walk out with 18 hours12

and then you're assigned home care for a period of days.13

THE COURT:  Did you have a laminectomy?14

THE WITNESS:  Pardon?15

THE COURT:  You had a laminectomy?16

THE WITNESS:  I had one, and two more coming, yes,17

and the issues are --18

THE COURT:  You know, I couldn't walk in.19

THE WITNESS:  Pardon?20

THE COURT:  I'll tell you my story.  Just off the21

record.22

(Off the record/On the record)23

THE COURT:  Competition.  Yes.24

THE WITNESS:  So reimbursement, regulatory,25
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technology, and competition, and the competition as Michael1

Porter from Harvard is wont to say, is not just competition2

from people that are doing the same thing that you're doing,3

but is competition from people that are providing services or4

goods, you know, that can replace what you're doing, and so5

there is a significant amount of competitive pressure from6

home health as to the government deciding in essence what they7

were willing to pay for, how they were willing to pay for it,8

and the basis upon which competition would take place, whether9

it was going to be based on quality or low price, and so --10

THE COURT:  Then the government decides it needs to11

save money in the social budget, so it restricts the funds12

available for HCFA.  It restricts the funds for review of13

fraud and abuse because we have to curtail regulation.  It14

gets in the way of profit-making.15

So we have these highly complex systems with -- and16

they're overwhelmed.  I mean, one of the problems we're always17

moaning about the slowness with which Medicare and Medicaid18

responds to payment requests, and the ridiculously high19

documentation and formal requirements, and yet one of the20

things we do is we make sure they don't have enough staff21

people to process these forms because we need to save money22

because Medicare is going out of sight.23

So we scrimp and save on the personnel that is24

supposed to help manage this system, but you're not here for25
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my social commentary.1

THE WITNESS:  Well, it's important that you2

understand that a typical investor is going to understand3

those things, because in essence, if you'll read some of the4

sections of this report, we talk about the fact that the5

actual dollar amount -- the face dollar amount and what was6

being paid in health care declined from '97 to '98 to '99,7

picked back up again in 2002, but during that of time there8

was a real decline, approximately 30 percent of the home9

agencies out there failed, the home health agencies during10

this period of time.11

So in all due respect to our real estate appraisal12

brethren, and I also am trained in real estate appraisal, in13

fairness, kicking the tires of this type of a business14

enterprise in my view -- in my informed view, is not nearly as15

close to what a real market investor is going to look at it in16

terms of what is the historical operating performance of this17

company in comparison or benchmark against similar investments18

in the marketplace, and also what is the financial condition19

of this company, and there's a number of techniques that we20

set forth in our -- in our report here, again, at trying to21

approximate my role as a certified valuation expert to provide22

independent opinion is a proxy for required universe of23

typical buyers, sellers, and owners, and investors for this24

hypothetical transaction that is required under the standard25
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of fair market value, and so those are the things that we1

tried to look at, we tried to take into consideration, and2

obviously this is a brief report, but we've tried to at least3

touch on the high points of the things that we looked in going4

about this work, and this is typically what we would do if we5

were hired to -- valuation is essentially, you know, some6

level of due diligence, although we've stated that we've7

provided no assurance services, and we didn't do any audit or8

forensic accounting, but you know, it's essentially to try to9

look at this within the prism or the way this universe of10

buyers and sellers and owners and investors would look at it11

if they were going to write a check out their mother-in-law's12

checkbook to take and buy a property like this.13

THE COURT:  No, but the question is it's not coming14

out of the mother's checkbook.  It's coming from foreign15

investment sources, highly leveraged acquisitions.  How do you16

determine whether a company is well or poorly managed, because17

that's a function of its value?  You might have a great18

product, you might have a great distribution service, but if19

you don't know how to manage the business because you're over-20

expanded, you keep taking acquisition after acquisition, and21

you never swallow them whole and integrate them, then that's22

going to adversely effect the market valuation.23

So how do you make a determination whether Addus was24

well managed or not well managed --25
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THE WITNESS:  The --1

THE COURT:  -- whether it was superior or inferior2

to other companies in that same market?3

THE WITNESS:  This is again, on page 18 of 28 of4

section 5 of our report, we put a table.  It's table 5-8 that5

we refer to your Honor is the risk assessment table, and one6

of the items there, not only operation and performance, was7

called depth of management, and you'll note there that we8

stated in the narrative, just a sentence to explain it.9

THE COURT:  What page is this on, 18 to 28?10

THE WITNESS:  18 of 28 in section 5 of the report.11

THE COURT:  Section 5?12

THE WITNESS:  Right.  Page 18 of page 28 -- of 2813

pages.14

THE COURT:  Okay. 15

THE WITNESS:  And it's table 5-8.16

THE COURT:  5-8?17

THE WITNESS:  Yes, sir.  Yes, your Honor.18

THE COURT:  Okay.19

MR. STRUB:  We're going to put it up on the screen20

in a second, your Honor.21

John, can you put up page 1,756 of Exhibit 150.22

THE COURT:  Well, I have his report here.  You don't23

need to --24

MR. STRUB:  I know.  I just -- for the reference of25
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everyone else.  They don't have the tabbed version.1

THE COURT:  I'm looking at what page on this report?2

THE WITNESS:  Page 18 of -- in section 5, your3

Honor.4

THE COURT:  Under number 5?5

THE WITNESS:  Under section 5, page 18.6

THE COURT:  I see a schedule 5.7

THE WITNESS:  No.  This would be in the section 5. 8

There should be tabs that say section 1 through section 8.9

THE COURT:  Just a second. 10

THE WITNESS:  This is in the front of the report.11

THE COURT:  Okay.  I see section 5.12

THE WITNESS:  Right.  Now, if you go --13

THE COURT:  And it starts with "Analysis methodology14

reconciliation?"15

THE WITNESS:  At the bottom you'll see the page16

numbers, your Honor, so if you go to --17

THE COURT:  Okay.  Page 1 of 28.18

THE WITNESS:  Go to page 18 of page 20 -- of 2819

pages.20

THE COURT:  Okay.21

THE WITNESS:  And at the top of that page I'm hoping22

you'll see a table 5-8.23

THE COURT:  Let me get to it.  Okay.  I'm on "Risk24

assessment table," section 5, page 18 of 28.25
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THE WITNESS:  And in answer to your Honor's question1

about did we consider or address, you know, the how well2

managed the company was, there's several different ways to3

look at that, and one of them was, well, the proof is in the4

pudding in terms of operational performance, but we put a line5

item called "Depth of management."6

In particular, there was some correspondence, and I7

think some -- my recollection is there was some deposition8

testimony that a particular individual was given too broad a9

span of control.  My recollection is his name was Ford, and10

that -- and that the infrastructure -- the span of control of11

management infrastructure for the firm was cast in some doubt12

in terms of the oversight activities as to the revenue cycle,13

as to the way a charge entry and claims --14

THE COURT:  Well, you need to put this into English.15

 You're telling me that Mr. Ford may have had too many people16

to supervise, that he couldn't do an effective job because it17

fell outside the norms of what a proper staffing relationship18

is.  So he in effect was over extended, is that what you're19

telling me?20

THE WITNESS:  I believe that there was some concern21

that this -- his span of control was either inappropriately22

structured in terms of the reporting of it, or that his --23

that it was spread too thin, and that his attention to the24

all-important revenue cycle, things like accounts receivable,25
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the whole revenue cycle.  Accounts receivable was just one1

part of it, was not sufficient or adequate as regards one or2

more of the divisions that --3

THE COURT:  How do you decide that?  You're reading4

depositions?5

THE WITNESS:  Well --6

THE COURT:  Are people saying he's a bad manager?  I7

mean, how do you make an independent verification of whether8

any of that ought to be given any credibility?9

THE WITNESS:  Well, I think part of that, your10

Honor, it refers to a -- throughout this section we refer to11

the benchmarking that we have done, and as I just testified,12

kind of the proof is in the pudding, to compare this firm, you13

know, to other firms that are similar to it in the industry.14

So if you go to the back of the report now, there's15

a whole bunch of numbered tabs -- just single numbers.16

THE COURT:  Yes.17

THE WITNESS:  In tab 3 there should be a pull-out18

page.19

THE COURT:  Yes.20

THE WITNESS:  And I apologize for the smallness of21

the type.22

THE COURT:  That's all right.23

THE WITNESS:  But this is what is a typical24

benchmarking and ratio analysis, that in column R at the very25
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right-hand side --1

THE COURT:  Okay.2

THE WITNESS:  -- you'll note that that is -- that3

column is titled "Subject entity."4

THE COURT:  Yes.5

THE WITNESS:  Prior to that, we've taken in columns6

A through columns N as in Nancy, and we've listed a number of7

publicly traded home care firms and those are described in --8

as the type of firms they are in appendix E of the --9

THE COURT:  These are all publicly traded?10

THE WITNESS:  I beg your pardon?11

THE COURT:  These are all publicly traded?12

THE WITNESS:  Yes, your Honor, and then in column O13

we've gone to a recognized industry survey called "Integra." 14

Integra gets their information from a number of government15

surveys of closely-held businesses and other businesses that16

are provided by the government, and they aggregate that data17

and report it out.18

THE COURT:  You've got an awful lot of N/A's, not19

applicable.20

THE WITNESS:  Right.  And the -- well, because it's21

the way they report their data.  They report their data in the22

second set of box --23

THE COURT:  But you have publicly-held companies. 24

How do you move from a publicly-held company to a privately-25
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held company?  Why are they comparable?1

THE WITNESS:  Because of something called modern2

portfolio theory, your Honor, that --3

THE COURT:  Modern portfolio?4

THE WITNESS:  Yes.  People have -- because of the --5

one of the great things about the financial system in this6

country is that we have choices as to where we can invest our7

money, and so we can invest our money in firms that are --8

have publicly-traded shares or we can invest them in what's9

called freely-traded, or we can invest them in firm that are10

closely-held like Addus, you know, which in fact could have11

been publicly traded had they done a registration and issued12

the shares.13

So because of the free movement of capital in this14

company -- in this country, we can choose which companies we15

wish to invest in, and so useful indicators as to the return16

on and return of our dollars of investment can be drawn from17

alternative investments in the marketplace.18

In columns O and columns P, however, those are not -19

-20

THE COURT:  Just a second.21

THE WITNESS:  I'm sorry.22

THE COURT:  Column what?23

THE WITNESS:  In columns O an columns P --24

THE COURT:  Yes.25
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THE WITNESS:  -- those are surveys that are1

generally recognized surveys, the first being Integra which I2

mentioned, that draws from a broad array of government surveys3

of business performance in the home health sector, and you'll4

see that that's footnoted in footnote number 3, and this was5

Standard Industrial Classification Code 8082, home health, and6

then in column P as in Paul is RMA, and what's important to7

know about that, that's what used to be called --8

THE COURT:  Robert Morris Associates?9

THE WITNESS:  Yes, your Honor, but they -- about10

five years ago they changed their name to Risk Management11

Associates.  Same company, same reports.  They're data is12

obtained from financial statements that are --13

THE COURT:  What's it called, Risk Management?14

THE WITNESS:  Yes.  They're still RMA, but now15

instead of Robert Morris Associates, they call themselves Risk16

Management Associates, and then they charge more for the data17

that we buy from them.18

THE COURT:  Okay.  But they've been around for quite19

a while.20

THE WITNESS:  Long time.21

THE COURT:  The banks used to use them all the time.22

THE WITNESS:  These are bankers --23

THE COURT:  Yes.24

THE WITNESS:  -- and they get their -- their25
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information from financial statements that are submitted in1

support of certain covenants for loan that the banks give, and2

so that's another source of performance data that we took that3

across.4

THE COURT:  Okay.  But if you're relying upon5

capital markets, you may not have extensive loan facilities. 6

You may not have major credit facilities.7

THE WITNESS:  I would -- I would tell you that each8

of these sources has its own bias, and the job of a financial9

analyst is to recognize that.  Without casting any aspersions,10

I think it is generally accepted that the financial statements11

that are prepared to give to the bank usually put a positive12

look or view on the performance of the company, and so we take13

that into account when we're using RMA survey data.  The14

source of the data is important.15

You know, I think that information that is gleaned16

from the government surveys, you know, and some of those are17

from the Department of Labor, some of those are from the18

Treasury Department.  The government is the greatest purveyors19

and promulgators of survey data, and that's what's all20

aggregated by Integra.  The name of the firm Integra.21

THE COURT:  I got it.22

THE WITNESS:  And so that's a little bit different23

way that the data's reported.24

They also include a survey that has been published25
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for a number of years by the Internal Revenue Service, which1

aggregates tax returns from companies by the -- your Honor may2

know that on a tax return for a corporation or for a3

partnership or LLC that you're required to state the Standard4

Industrial Classification Code of the services and products of5

the firm.  Obviously that's self-designated.  I mean the tax6

preparer decides what they're going to put in there, but then7

the IRS aggregates this data and periodically provides a8

survey.9

Integra gets that information from that also and10

incorporates that in --11

THE COURT:  Whenever I look for those things, I end12

up with miscellaneous.13

THE WITNESS:  I beg your pardon, your Honor?14

THE COURT:  I said whenever I try to characterize15

some of my sources of extrinsic income, I'm under16

miscellaneous.  I don't find those codes very helpful, but --17

THE WITNESS:  Well, it's an imperfect world.  I sit18

on the National Standards Board for the American Society of19

Appraisers, and I'm also a delegate for the North American20

Business Valuation Standards Council, and I will tell you that21

all of us wish that we could see an improvement clearly in22

Canada because of the way they transfer businesses up there23

our colleagues with the Canadian Institute of Charter Business24

Evaluators have a little bit easier job because things have to25
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be recorded much in the way in most states we have to record1

real estate deals down here, but in essence, just because a2

job is difficult, it doesn't obviate our responsibility.3

THE COURT:  Okay.  So you go through all this stuff.4

 You look at all these databases, and then you apply these5

things, industry averages, to Addus as of a particular date.6

So I'm going to find that -- I'm going to go through7

each of these entries -- these accounting entries.8

THE WITNESS:  If I might help, your Honor, if you9

would look to column Q, the next to the last column --10

THE COURT:  Yes.11

THE WITNESS:  -- and you'll see that that is called12

"Industry average," and if I might point out that we have13

engaged in a weighting, and that's row 1 where it says14

"Weight," and we've explained that in the footnote.15

THE COURT:  In what?16

THE WITNESS:  In row 1, your Honor.17

THE COURT:  Yes.18

THE WITNESS:  So each of those sources of data we19

have applied a weight of consideration in arriving at column20

Q, which is the industry average. 21

So you'll see, for instance --22

THE COURT:  25524411511442.23

THE WITNESS:  Yes, your Honor, and so what we've24

attempted to do is to put a weight of consideration, you know,25



CIMASI - DIRECT 171

based on the specialty of the agencies involved or the1

companies involved, the types of services, their size.  You2

know, admittedly this is somewhat -- is not a purely empirical3

scientific formulaic process.  There is some subjective4

considerations in trying to apply that weighting, but the goal5

here, the objective in doing benchmarking and ratio analysis -6

- financial benchmarking and ratio analysis, and this is a7

widely used tool for investment analysts, is to try to compare8

the subject entity in column R to what information we can9

glean as terms of indicators of either financial performance10

or financial condition.11

You know, again, operating performance would be12

characterized perhaps as coming from income statements, where13

financial condition would come from the balance sheet.14

THE COURT:  I'm looking -- I'm just looking, for15

example, "Operating efficiency and activity ratio, days and16

accounts receivable."  That seems to fall within the norm. 17

Lots of folks here are in the 60's.18

THE WITNESS:  Right.  Your Honor is correct. 19

There's --20

THE COURT:  Now, Coram Health Care is at 82.13. 21

Genativa (ph.) Health Services is 97.55.  So they don't --22

these are folks, and Option Care, they don't turn over their23

receivables very quickly, do they?  But the industry norm you24

said is 66.26, and there's Addus right within the range,25
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68.84.1

THE WITNESS:  But a little less efficient in their2

accounts receivable turnover within the industry.3

THE COURT:  Well --4

THE WITNESS:  But --5

THE COURT:  Marginally.6

THE WITNESS:  -- very close.7

THE COURT:  Okay.  Then we look to total asset8

turnover, and you say the industry average is 1.95, and9

they're at 3.41.10

THE WITNESS:  That's correct.11

THE COURT:  So is that a negative or a positive?12

THE WITNESS:  Oh, in that case that's a positive,13

your Honor.14

THE COURT:  Okay.15

THE WITNESS:  Again, to the extent that that has an16

impact, each of these has to be taken within context and in17

relationship to the others.  An investor's going to look at18

these within the context of saying, "What is most likely to19

get me the highest probability of a return on and a return of20

my invested capital?"21

THE COURT:  Okay.  So it looks like they're within22

range on days in accounts receivable.  They're superior in23

total asset turnover.  In terms of capital expenditures and24

revenues they're very close to the average range, 1.99 versus25
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2.20.  When it comes to depreciation and amortization revenue1

they're lower, and what does that mean? 2

Why is the industry average at 2.82 and Addus at3

1.88?  Is that a negative or a positive?4

THE WITNESS:  It depends on the context of their5

capital structure.  In this case, you know, we would probably6

not see it as a negative because it doesn't contribute to cash7

flow, and there's some questions as to how that happened.8

THE COURT:  Well, is that because some people9

accelerate their depreciations in a way that's somewhat10

suspect, and does this mean that Addus was resorting to11

depreciation and amortization schedules as a function of12

revenue within the norm?  That's what I'm trying to13

understand. 14

I mean, here the numbers are all over the place. 15

You got Apria (ph.) Health Care at 10.63 percent and then you16

got Addus under 2 percent where the national average is17

slightly under 3.  So I'm trying to understand what are the18

flags here that tell me from an investor standpoint that this19

company is not as attractive as it might otherwise be.  Where20

are the numbers that throw this thing off?21

THE WITNESS:  Well, they're throughout this, your22

Honor, that would give you a balance either plus or minus as23

to these issues. 24

Clearly, you know, if you were to take a look at,25
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you know, the operating expense, which is line 26, right, and1

--2

THE COURT:  It looks -- as I look at this, line 46,3

"Interest-bearing debt, total capitalization."  Does this show4

that it's heavily leveraged at 82.24 percent, and that's5

almost 83 percent above the industry average, so it's got too6

much it's carrying?7

THE WITNESS:  Well, it's not 83 percent, your Honor.8

 It would be about 33 percent above the --9

THE COURT:  Okay.  But is that a negative?  Is it10

too highly leveraged, inadequate working capital?11

THE WITNESS:  I think there's a -- typically there's12

a correlation from an investor's perspective that higher13

leverage indicates higher risk for the investment, yes, your14

Honor.15

THE COURT:  But I thought the best investor is the16

one who puts very little money and he's got it heavily17

leveraged, and as long as he can maintain the cash flows and18

not violate the debt covenants, he's in fat city.19

THE WITNESS:  Well, on the other hand, some of the20

most highly leveraged companies are those that have engaged in21

junk bonds.22

THE COURT:  Well, I'm not talking about junk bonds.23

 I'm talking about those that are just aggressively leveraged.24

 So I'm trying to understand from an investor standpoint where25
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are the flags here that say, "Be careful?"  Of these ratios1

that you're putting in, which are the ones that you want me to2

pay attention to that would indicate a basis for a low3

valuation of Addus? 4

Maybe that's an inappropriate question, but that's5

what I'm looking for because you're fairly critical of Addus.6

 So where -- where does its performance fail as compared to7

publicly-held companies and other databases?8

THE WITNESS:  Well, I think there's two questions,9

and I'll try to answer each of them.  First of all --10

THE COURT:  There were six, but okay.11

THE WITNESS:  Sorry.12

THE COURT:  I'm only teasing.13

THE WITNESS:  I keep forgetting a substantial number14

of your Honor's questions.  I apologize.15

The -- in essence, first of all, I'd like to clarify16

that our job is not to be critical of Addus one way or17

another.  We didn't go into this with any preconceived ideas.18

 Our job --19

THE COURT:  Look, I understand that.  You're being20

as objective as you can, but if you put such a low valuation21

on the company there must be something about these four22

pillars that indicate there's a lot of termite damage under23

the base of one of these pillars or two pillars. 24

So I'm trying to find out where is Addus failing to25
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maintain the industry averages that would raise a concern on1

the part of a potential investor.2

THE WITNESS:  Right.  Well, we did not put a low3

valuation on Addus.  We put the appropriate --4

THE COURT:  $21 million isn't a low valuation?5

THE WITNESS:  I beg your pardon?6

THE COURT:  $21 million isn't low?7

THE WITNESS:  No.  As a matter of fact, your Honor,8

we think it's the informed fair market value that a typical9

investor would put on Addus as of that date, and obviously low10

is a comparative term, but you know, in my view and in my11

informed judgment, having been in this market for some years,12

we think that that's the most probable price at which Addus,13

under the circumstances as of that date would have traded in14

the public market -- in the market.15

THE COURT:  So then what is Magliochetti agreeing to16

pay 120 million for?17

THE WITNESS:  I beg your pardon?18

THE COURT:  Why is Magliochetti, who has19

sophisticated advisors and has experience in this, why is he20

willing to pay six times the value of this company?21

THE WITNESS:  I'm not certain that it's six times,22

and again I can't --23

THE COURT:  Well, if it's 120, and we're talking 20,24

isn't that six times? 25
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THE WITNESS:  I'm not --1

THE COURT:  My math is awful.2

THE WITNESS:  I'm not sure I know where your Honor3

came up with 120, but assuming hypothetically --4

THE COURT:  Mr. Steinberg told me the cost of this5

deal was 120 million, right?6

MR. STRUB:  Your Honor, Mr. Cimasi has in the course7

of his -- what -- the work he has done, he has calculated a8

price from the stock purchase agreement for this transaction,9

and his number that he has calculated is slightly lower than10

that.  His number is approximately 115 million, but there is11

some uncertainty about one of the components that he was not -12

- he was not able to fully determine whether that was part of13

the price, and that is letters of credit in the amount of14

approximately 8.8 million.15

It's our position that those letters of credit16

should be added to the 115 million, to make a total of 123.17

THE COURT:  Okay.18

MR. STRUB:  Mr. Cimasi --19

THE COURT:  Yes.20

MR. STRUB:  -- in his calculation did not have21

letters of credit, and so his number is 115, and at some point22

in this examination he can explain to you his calculation of23

this price.24

THE COURT:  Okay.  But if I start with his25
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conclusion and I always try to keep my eye on the ball, and1

he's -- he puts in bold letters on the first page of his2

opinion that the fair market value of this investment as of3

January 8th, 2002 is $21 million, and we're talking about4

comparing that to the purchase price, whether it's 115 or it's5

123, it's five plus multiples of his valuation, and I'm trying6

to understand based upon the data he's using, industry7

averages, presumably all of that could have been available to8

Mr. Magliochetti.  All he had to do was to go experienced9

health care consultants who have access to these databases and10

find out how another investor would look at it, correct?11

MR. STRUB:  Well, and the market indicates that Mr.12

Magliochetti was paying the same sorts of premium for13

companies like TLC, so I don't think --14

THE COURT:  No, but --15

MR. STRUB:  -- this is that inconsistent for what16

Magliochetti was doing.17

THE COURT:  Look, I understand that he was a little18

wild in his appetite, but what I'm trying to understand is if19

this information can be retrieved from databases maintained by20

highly recognized regional and national consultants, and let's21

assume that when we go through all this, this sounds like a22

number that's supported by his assumptions and supported by23

the data that he's examined, and this conclusion follows --24

his valuation conclusion follows from all of that data.25
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MR. STRUB:  Might I ask him?1

THE COURT:  Yes.  Of course.2

THE WITNESS:  Your Honor, there's a major piece of3

legislation that has recently passed that addresses exactly4

the issue that your Honor speaks of.  It's called Sarbanes5

Oxley.6

THE COURT:  I'm sorry?7

THE WITNESS:  And that -- Sarbanes Oxley.8

MR. STRUB:  Sarbanes Oxley.9

THE COURT:  Yes.  Sarbanes.  Yes.  That's our10

favorite swear word.11

THE WITNESS:  I'm sorry?12

THE COURT:  Our favorite curse word.13

THE WITNESS:  Or Sarbox as it's referred to in the14

valuation profession, Sarbox One, and anticipating --15

THE COURT:  It's making a fortune for consultants16

and accounts, but okay.  All right.  It's the full employment17

bill.18

THE WITNESS:  Thank God, your Honor.  God bless19

America.20

THE COURT:  I know.  That's right.21

THE WITNESS:  But in essence, as a result of that,22

there are efforts underway right now in the accounting23

profession, for instance, SFAS-141, 142.24

THE COURT:  A S --25
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THE WITNESS:  S F A S.1

THE COURT:  Yes.2

THE WITNESS:  Statement of Financial Accounting3

Standards 141 and 142 --4

THE COURT:  Yes.5

THE WITNESS:  -- as a result of exactly the type of6

activities that were going on where wild acquisitions, and7

many of these were the so-called dot bombs and dot gones where8

the technology companies were buying these things with9

virtually Monopoly money, and the -- posting these things on10

their balance sheets, keeping in mind, your Honor, that there11

is very little relationship between accounting as a discipline12

and valuation.  Valuation is a branch of financial economics.13

THE COURT:  I --14

THE WITNESS:  Accounting is book value.15

THE COURT:  I really do understand the difference.16

THE WITNESS:  So in -- we tried to address this in17

section 6 of our report where we talked just briefly --18

THE COURT:  No, no.  I'm still hung up, you'll19

pardon me, and I'm sure Mr. Strub is going to be able to give20

you an opportunity to explain this through his careful21

questioning, when you go through this publicly available data22

that's accessible to professionals in this field, and you come23

to a conclusion as of this date that the fair market value of24

this acquisition is $21 million, and Magliochetti is paying25
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123 or $115 million, I'm trying to understand the discrepancy1

here.2

THE WITNESS:  I'd be happy to explain if I might.3

THE COURT:  All right.  I mean, maybe he uses4

different multiples.5

MR. STRUB:  Your Honor, one -- and I've got a copy6

of Mr. Cimasi's autographed copy of Pratt's book, and what Mr.7

--8

THE COURT:  What were you holding up?9

MR. STRUB:  This is "Value in the Business" by10

Shannon Pratt.  This is --11

THE COURT:  Yes.  That's the one I have.  Mine was12

blue covers, blue and yellow.13

MR. STRUB:  His is an autographed copy, so I'm14

trying to be careful.15

THE COURT:  Okay.16

MR. STRUB:  And --17

THE COURT:  I must have the second edition.18

MR. STRUB:  This is a fourth edition.19

THE COURT:  Remember the one that has a blue and20

yellow cover?21

THE WITNESS:  Yes.  That was the immediate prior22

edition to this volume.23

THE COURT:  The third.  Okay.  I'm out of date, huh?24

MR. STRUB:  And I can actually give you the page25
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reference for the third edition, and I need Mr. Cimasi's help1

to give the page number for the edition that you have in your2

hand, but in -- on page 254 of the third edition --3

MS. WHEELER:  I'm sorry to interrupt, Mr. Strub, but4

your Honor, I believe that the witness should be testifying5

and not counsel.6

THE COURT:  I agree. 7

MR. STRUB:  I --8

THE COURT:  You can have this.  It's enough to kill9

you.  All right. 10

All right.  You have an explanation of why the price11

negotiated under the stock purchase agreement was at least12

five to six times the multiple of the value assigned to this13

interest?14

THE WITNESS:  In several parts.15

THE COURT:  Okay.16

THE WITNESS:  First of all, the deal never closed.17

THE COURT:  Yes.18

THE WITNESS:  And in my informed view, at the stated19

strike price of 115 or 120, whatever your Honor's concluded it20

is --21

THE COURT:  I haven't concluded anything, but I'm22

just trying to get a range.23

THE WITNESS:  I apologize.  Whatever the number was24

stated earlier by your Honor, that the deal never would have25
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closed because of the availability of capital to close a deal1

at that, would probably have been impossible to obtain.2

Secondly -- so that's the first thing is --3

THE COURT:  Well, did you make a determination of4

how much money Med D had to generate in order to close this5

transaction, how much it would have to borrow?6

THE WITNESS:  We -- were not asked to --7

THE COURT:  Well, you said that this deal wouldn't8

close because the capital markets wouldn't support this9

acquisition price, and I'm trying to understand how much money10

did he have to raise in order to close this deal?  I mean,11

there are a lot of notes and assumptions, but in terms of12

cash, Mr. Early keeps saying, you know, it was only $1513

million in cash, and the number kept going south.14

So when you have a concept here that this deal would15

never close, it must be because you have some assumption of16

how much capital would have to be available to close this17

transaction, and I'm just trying to find out what your number18

is.19

THE WITNESS:  Well, capital, whether it's equity or20

debt capital, your Honor, is still capital, and our21

calculation indicated it was a little bit more than 15022

million.  We had some question about a letter of credit that23

we understood needed to be taken care of, but the -- whether24

they put that money in terms of cash or whether they put that25
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money in terms of money that had to be borrowed or in their1

own stock, capital was still capital.2

There's two types of capital, debt capital and3

equity capital.4

THE COURT:  Right.5

THE WITNESS:  But in essence, that's the first thing6

is the deal did not close at that number.7

Secondly --8

THE COURT:  Because we have an explanation for that.9

 It didn't close because Med D was insolvent. That doesn't10

mean -- that has nothing to do with the availability of11

capital.  It means that Med D took on far more acquisitions12

than it could manage given its resources.13

So I'm trying to understand when you talk about this14

and you look at this from the standpoint of an investor, and15

you say this deal could never close because the capital,16

whether it's debt or equity or a mix, wouldn't be available,17

I'm trying to understand what is the capital requirement,18

whether it's debt or equity or a mix, that this deal had to19

command?20

THE WITNESS:  In our calculation, a little bit more21

than 115 million.22

THE COURT:  115?23

THE WITNESS:  And we have that --24

THE COURT:  And you said that no rational investor25
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would pay that kind of price.1

THE WITNESS:  Yes.  Keep in -- keep in mind, your2

Honor, my role as an independent expert is to act as a proxy3

for a universe of typical --4

THE COURT:  I heard you.5

THE WITNESS:  Okay.  And so under --6

THE COURT:  We heard that.  You've made that7

statement.  It's almost a mantra. 8

So okay, you're the proxy for this hypothetical9

investor.  My question to you is given what you believe to be10

value of this acquisition, how much money would have to be11

raised, just 21 million, right?  If it was a hundred percent12

financed through debt and equity you'd have to be able to13

gather assets together debt and equity worth 21 million,14

right?15

THE WITNESS:  Is your Honor talking about cash money16

that --17

THE COURT:  I'm using your term, "capital."18

THE WITNESS:  Well, capital was 115 million, your19

Honor.20

THE COURT:  No.  That's their deal.  I'm asking -- I21

thought you were saying that if a strategic or any market22

investor was going to buy this company on the industry23

standard and wasn't going to pay a premium and wasn't going to24

pay a discount, what would the acquisition price have been,25
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and how much of it would be capital?1

THE WITNESS:  In our view, the most probable price2

at which this transaction would have concluded was $213

million, and I think that that assumes a rational investor4

acting in his own self interest, and all the other things that5

we set forth in the section 1 of our report where we --6

THE COURT:  Okay.  And this is after you've had the7

audited statements, you've read the depositions.  I mean,8

you're going back in history to this retrospective, but you9

know now much more than Magliochetti could have possibly known10

because all the data is in.11

At the time these decisions were being made there12

was considerable uncertainty.  Doesn't that effect -- I mean,13

how much knowledge does a rational investor have to have to do14

an acquisition under the time constraints of acquisitions in15

home health care? 16

I mean, what's a typical gestation period?  We're17

trying to negotiate with a guy like Wright at the time you18

close.  What is a rational investor going to give himself or a19

group as the appropriate amount of time to determine what the20

price should be?21

MR. STRUB:  Just, I don't mean to interrupt, your22

Honor, but just one point of clarification.  Mr. Cimasi didn't23

rely on the 2002 audited data.  His -- his -- the data that he24

-- and you can ask him yourself to talk about this, but he --25
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he stopped at the 2001 --1

MS. WHEELER:  Your Honor --2

MR. STRUB:  -- audit.3

MS. WHEELER:  -- again, I think Mr. Cimasi is4

capable of explaining --5

THE COURT:  All right.6

MS. WHEELER:  -- what he relied on.7

MR. STRUB:  I was just simply responding to the8

Court's comment.9

THE COURT:  All right.  I mean, I would look at his10

assumptions, but at least he had the audit that wasn't11

available on January 8th of 2002.12

MR. STRUB:  That's correct, your Honor.13

THE COURT:  Okay.  So Mr. Cimasi has the great14

advantage of hindsight based upon much more information15

available, and he's saying that, "If I had all of this16

information which doesn't exist in the real world given the17

time constraints, I would have come to this number."18

MR. STRUB:  No.  That's --19

THE COURT:  And I'm trying to say, okay, but I'm20

sitting here on January 8th, and I'm a member of the board,21

and the chairman of the board is making a presentation, and22

I'm going to turn to him -- I'm an independent director, if23

there is such a thing, and I'm going to say, "Have you checked24

out the publicly available databases to make sure we're not25
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overpaying for this puppy?"1

MR. STRUB:  And just to be clear, your Honor, and2

I'm sure that your Honor appreciates this, Mr. Cimasi has been3

asked to value Addus and to determine whether in a valuation4

context there was a synergy value to this acquisition.5

He was not asked to opine, for example, on question6

about why Mr. Magliochetti did what he did.7

THE COURT:  Okay.  That's the motivational.8

MR. STRUB:  Right.  That's motivation, and so he's9

just --10

THE COURT:  So where did you get the calculation of11

the synergy value?  What is the synergy value of this12

acquisition to any investor who has an existing business?  I13

mean, synergy means you're going to match these two companies,14

integrate them, and there's going to be -- you're going to --15

you're going to get some profit out of combining these16

operations and achieving the synergy, right?  That's an17

investment banker term.  All these deals are sold on synergy,18

a non-objective concept, sometimes called smoke.19

What's the objective determination of synergy?  How20

do you go about determining synergy values?21

THE WITNESS:  As I set forth in section 6 of our22

report --23

THE COURT:  Which section?24

THE WITNESS:  Section 6, your Honor.25
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THE COURT:  Okay.1

THE WITNESS:  And I'd like to clarify just one thing2

if I could just take a moment, your Honor.  You asked a number3

of questions, and if you'd like I'd be happy to answer any of4

those, but I want to just clarify that -- that we did not do5

this with hindsight, that the information that we relied on is6

information that could have been known or should have been7

known as of the date of the valuation.8

So even though the audit letter had not yet been9

issued, you know, there -- a due diligence process for a10

typical investor as of January the 8th you -- this is -- I'm11

relying on accounting data that would have been available to12

them to be able to arrive at -- you know, the financial data13

existed at that time.  The audit letter didn't, you know, for14

the auditor because that would have been created later, and15

there's some dispute in the courts as to whether an audit16

letter that's created later, yo know, should be considered to17

have -- knowable or -- known or knowable at the time of the18

valuation, but you know, as of the underlying data -- the19

financial data --20

THE COURT:  I'm sorry.  I'm just trying to21

understand this buzz word, "synergistic acquisition value,"22

and you have this analysis 6.12, and you keep on going and23

it's --24

THE WITNESS:  we talk about a number of the25
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different aspects that you would look at, you know --1

THE COURT:  And it goes four pages, right?  So I'm2

going to read through this text, and this is going to help me3

understand how you went about calculating the synergy value,4

correct?5

THE WITNESS:  Yes.  The -- if I might just hone6

right in on it though or cut to the chase, if I might say, the7

bottom line is is that synergistic or acquisition premiums --8

THE COURT:  What?9

THE WITNESS:  Synergistic or acquisition premiums10

that an acquirer would hope to realize are based -- they are11

something that has to be attainable by the acquirer.  They12

don't exist as economic value unless they're actually able to13

be achieved by the acquirer.14

THE COURT:  I understand that.15

THE WITNESS:  There's a track record here that is --16

we set forth that Med Diversified or Med, as we characterize17

it here, had not been able to achieve, and did not have the18

resources to be able to achieve.  This is well held in the19

literature, and I believe case law that the acquisition of20

synergistic value premiums that would be -- only exist, you21

know, if the acquirer has the ability to achieve those, and as22

a matter of fact, many mergers -- in fact, the majority of23

mergers between firms, and this is, you know, widely known in24

the investment community, are not successful.  The majority of25
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mergers and acquisitions in the -- in this field do not1

achieve what management wants to achieve.2

In fact, it's even been said, and when I teach3

valuation, that in the most widely prevalent valuation4

methodology and used -- used today in the United States is5

called the BFD method or the Bigger Fool Doctrine, you know,6

and regrettably the results of that were the defalcation of7

the capital markets that resulted in Sarbanes Oxley, and so8

there -- it's incorrect from an economic --9

THE COURT:  I'm trying to understand.  Are you10

saying that under this circumstance, these constraints, there11

was no synergistic value?12

THE WITNESS:  It's very clear.  No reasonable or13

rational investor could -- or analyst could assess that in the14

condition of Med at the time of this transaction that any15

synergistic or acquisition value could have existed.16

THE COURT:  But is that simply a function of the17

fact that they couldn't afford it?18

THE WITNESS:  It's not a matter of affording, your19

Honor.  You know, even if they would have been able to float -20

- do this as a completely hundred percent leveraged deal, that21

has nothing to do with value.  That's price.22

THE COURT:  But how do you determine what the23

complementarities of these businesses are to determine whether24

there's synergy or not?25
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THE WITNESS:  Well, in part by looking at, you know,1

one of the economic laws says that the -- one of the best2

indicators of future performance is the performance of the3

most proximate past, and so you look at what they've been able4

to do in terms of achieving synergy --5

THE COURT:  No, no, no, but you're trying to put two6

companies together.  You have to have an understanding of what7

Med D looks like, what its markets are, what are its senses8

are of patients, and what Addus's is, and then you have to9

determine whether or not there's overlapping, whether you can10

really achieve anything given the location of the principal11

offices. 12

I mean, Addus has operations in California. 13

Magliochetti's office is in Andover, Massachusetts.  Can you14

effectively run a company in California and Texas and other15

jurisdictions from Andover, Massachusetts with a fairly thin16

staff?17

THE WITNESS:  The answer to that, your Honor, is18

that your Honor may be confusing opportunity, right, whether19

an opportunity exists or whether the probability for achieving20

that outcome exists, and regrettably -- not regrettably, it's21

good for me, but as a financial analyst our discipline is all22

about being very hard nosed and hard eyed about looking at23

what the probability is that they would be able to achieve.24

THE COURT:  Okay.  And I'm trying to understand, how25
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do you go about testing whether there's a high or a low1

probability of achieving some synergistic value unless you2

have a very good understanding of the detailed structure of3

the Med D companies and a detailed understanding of the4

structure of Addus as of January 8th, 2002?5

THE WITNESS:  I believe that I have a sufficient6

level of that a typical investor would have required, and what7

a -- possessed as of that date as to the operating and8

structural aspects and profile of Addus as well as Med or Med9

Diversified, and beyond that, your Honor, you know, I think10

that -- again, you asked how does one go about doing that, and11

we've set forth --12

THE COURT:  Wait.  I'm confused here.  We know a lot13

of acquisitions fail because the cultures, quote, are14

incompatible.  The management styles are incompatible, and one15

of the great acquirers for ITT then had to spin off all of16

these companies. 17

You know, we can read all of these books about these18

brilliant M and A types, and then how they had to -- is it19

Cohene (ph.) or Lynch, or you know, all these other people? 20

You know, they do all these great acquisitions, and the21

question that we always say in bankruptcy, well, they didn't22

have the management controls in place.  There were23

incompatibilities in the staffing patterns and the management24

systems.  One set of computers didn't talk to the next set of25
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computers.  There was no concreting wide management1

information system.  There was an inadequacy of trained staff.2

 The firm was, as you said, over-extended. 3

In Addus's case I don't know how over-extended4

Magliochetti's company was, but until you know what -- how5

these businesses link together, I don't know how you can6

determine the synergy values from an investor standpoint.  You7

have to know the detailed nature.  Is it a key and lock8

situation or I am just using totally inappropriate metaphors?9

THE WITNESS:  No.  I'm not going to characterize10

what your Honor is doing as totally inappropriate, but I would11

like to --12

THE COURT:  You can go ahead.  I'm not going to be13

insulted.14

THE WITNESS:  I think it's an important question.  I15

think that you've honed in on this, and I'd like to show you16

how we've addressed it in our report.17

THE COURT:  Okay.18

THE WITNESS:  In our work.19

THE COURT:  Go ahead.20

THE WITNESS:  There is a technique, and again, it's21

based on the economic law that says that the best indicator of22

future performance is the performance of the most proximate23

past, and keeping in mind that's an economic law, and it's a24

basis of a valuation. 25
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THE COURT:  Okay.  An economic law.1

THE WITNESS:  I'm sorry?2

THE COURT:  I mean, if we're going to approximate a3

limit, I guess we're going to look at what immediately4

preceded it.  I don't know that that rises to the level of5

economic law.6

In other words, if you someone gives you hockey7

stick projections, you got to be very skeptical because, you8

know, we deal wit valuations of companies in terms of9

feasibility in the Bankruptcy Court, and when a debtor comes10

in and tells once they got out of bankruptcy they're going to11

be making six times their revenues, you tell them, "You're out12

of your mind.  Let's see what you did before.  Let's see what13

you've done during, and let's see what assumptions support the14

continuity of this operation," and we are routinely criticized15

for not paying attention to it.16

You walk into a courtroom like this, toward the end17

everybody is in arm and arm and no one wants to take the time18

to do a feasibility analysis because, "Hey, Judge, we did our19

deal."20

THE WITNESS:  Well, valuation --21

THE COURT:  So if you go through the literature you22

will find very few bankruptcy judges' decisions that go23

through the feasibility analysis and determine whether the24

company can avoid further reorganization on liquidation.  The25
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only one I saw who did it well was Bruce McCullough (ph.) in1

Pittsburgh, and he wrote a very detailed opinion.  It was2

really a marvel in what you're supposed to do from the3

standpoint of a bankruptcy judge making a determination4

whether this plan is feasible, and he went into a detailed5

micro and macro-analysis of all of the components, and what's6

so striking is that this is such an exception that it goes7

into the case books because no one ever goes through that8

analysis. 9

Everyone says, "Hey, let's get the hell out of this10

case.  We've got enough fees racked up.  We don't want to lose11

any more.  Judge, confirm the plan.  You know, we know what12

the deals were.  We have met with our committees.  We have met13

with our constituencies.  Don't worry about it.  We've14

properly restructured this company," and then ten months, two15

years later they come back, Chapter 22.16

So when we go to synergies, as I understand that17

term, if it has any objective meaning, it seems to me you have18

to be able to demonstrate the compatibility of these companies19

on multiple variables, right? 20

So you're going to tell me how you did that, right?21

THE WITNESS:  Your Honor, again, the -- our opinion22

based on our understanding of the literature and our years of23

informed experience in this field lead us to the conclusion24

that synergy or acquisition premium that would arise out of a25
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transaction doesn't exist as an economic benefit of ownership,1

as value unless the acquirer has both -- has the demonstrated2

able to be able to achieve that outcome, and so what we have3

done in our report on page 4 of 4 in section 6 is that --4

THE COURT:  Section 6, what is it?5

THE WITNESS:  Section 6, and that's page 4 of 4.6

THE COURT:  4 of 4.  Yes.7

THE WITNESS:  All right.  And we outlined just a few8

of the previous experiences of the acquirer here, of Med in9

terms of having not achieved any of the planned synergies both10

in terms of the -- their effort to bring their software to11

market when they acquired certain software distribution12

companies, as well as their other efforts to obtain13

distribution channels for their products by doing certain14

acquisitions, and so that the record is almost universal that15

they had failed in achieving the hoped for synergies and16

acquisition premiums of doing these prior deals.17

THE COURT:  They had a track history that you were18

able to examine --19

THE WITNESS:  And track --20

THE COURT:  -- before the Addus deal as of January21

8th, 2002?22

THE WITNESS:  And track histories are what investors23

and lenders look for, your Honor.  They look for, you know, in24

essence, at what has the management team been able to do --25
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THE COURT:  Right.1

THE WITNESS:  -- and one of the things that Sarbox2

is requiring now in the SFAS-141, 142 is that if you're going3

to do these acquisitions and book on the balance sheet of a4

company so that investors will rely it on a certain amount of5

value, of synergistic value by acquiring these companies in6

terms of the good will, you know, the intangible assets, that7

it has to be done now not just according to what some8

accountant has put on the books because accounting has nothing9

to do with economic value.10

THE COURT:  Why don't we just outlaw the term?  The11

first guy who gets up and says, "The synergistic value,"12

that's the guy I take my pistol to, and we'll get through it.13

 I don't need a national standing.  This is all, you know,14

investment bullshit.  Excuse me.15

Yes.  We're going to take a break.16

Mr. Cimasi, I know you have to get out of here by17

5:30, preferably by 5:00.  We'll be back here at 20 past. 18

You'll forgive me for my vulgarity, but I'm not sure that this19

whole synergy analysis is helping me without a detailed20

analysis of the structures of each of these businesses, and21

that's what I would look for, and you say the synergy value22

here is non-existent, but that seems to be driven by the fact23

that the management capacity of Med D was non-existent to24

handle this acquisition, not because the businesses wouldn't25
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work together.  It's just you didn't have the management1

expertise and the sophistication and discipline, A, to close2

the deal if you had the money, and B, even if you did close3

it, you wouldn't know how to merge these companies.4

THE WITNESS:  But your Honor, if I might just -- I5

know you want to break, but if I just add this because it's6

real important?7

THE COURT:  Yes.8

THE WITNESS:  You know, and this may not be in9

economic terms, but you know, I grew up on a farm in western10

New York, and my dad used to say, "Son, if wishes were horses11

then beggars would ride."12

THE COURT:  Same stuff my father used to tell me.13

THE WITNESS:  Right.  And there are -- there is --14

THE COURT:  The road to hell is paved with good15

intentions.16

THE WITNESS:  There is no --17

THE COURT:  Did you used to read the Verma (ph.)18

Shave ads as you went along the highway?19

THE WITNESS:  Absolutely, but the point is from that20

lesson is a practical reality, you know, in the investment21

community, and that's, you know, again serving as a proxy I22

will tell you that unless the acquiring entity has the23

ability, has the resources, the depth of management, the track24

record, you know, to be able to achieve those hoped for,25
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intended, advertised, ballyhooed synergies and that, you know,1

unless they have that, then there's nothing else to talk about2

because it cannot exist as a matter of definitional -- you3

know, Aristotle put it, A is A, A cannot be B, and so before4

you go to the step of trying to quantify whether or not the5

geographic markets would have meshed, and whether their6

services would have meshed, and whether they would have been7

able to achieve leverage in the market place, all the things8

we did look at, and in our report I'll show you where we talk9

about those things, but before you even get to that point you10

don't get to that point unless you've crossed the first11

threshold, and the evidence is clear here.  It's almost12

irrefutable evidence that Med's record -- track record at13

achieving any sort of synergies or any sort of efficiencies or14

any sort of things that would be related to an acquisition15

premium with their prior transactions was abysmal at best, and16

so for an investor -- a reasonably and typically informed17

investor, because that's what investors look at, they look --18

and lenders look at, what is the track record of these folks?19

 What have they done in the past? 20

So you don't get to even go to the next step of21

feasibility if you can't get past the first hurdle.22

THE COURT:  Mr. Cimasi, you've done a very good job23

of helping me readjust my perspective.  In other words, I24

can't about third base, unless I get to first.  If the25
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management capacity isn't there and they don't have a1

demonstrated record, all the rest is nonsense?2

THE WITNESS:  That's pretty well held in our3

business, yes, your Honor.4

THE COURT:  It's held in our business.  We just deal5

with corpses.  I mean, you know, that's the problem.  We're6

like, you know, police and the vice squad.  We think every7

woman is a prostitute.  So we have to correct that perspective8

and recognize there are virtuous women. 9

I'm still looking for the virtuous investor?  Do10

they exist?  When was the last time you found a virtuous11

investor?12

THE WITNESS:  I looked in the mirror this morning13

while shaving, your Honor.14

THE COURT:  Touche.  On that we'll break until 4:25,15

and Mr. Strub, you have some questions to ask of Mr. Cimasi?16

MR. STRUB:  Probably one or two, your Honor.17

THE COURT:  All right.  And I'm waiting for Ms.18

Wheeler.19

How much time do you think you're going to need20

without my constant interruption?  Let's assume that I -- that21

I put a bit in my mouth?22

MR. STRUB:  Well, we haven't really started23

discussing his opinions, your Honor, so I think it's24

definitely going to go through until Monday, so I would say25
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probably --1

THE COURT:  On Monday do you think for you to get2

your proofs in without interruption, how much time do you3

think Mr. Cimasi's going to have?4

MR. STRUB:  Two hours.5

THE COURT:  Okay. And Ms. Wheeler, do you have a --6

you took his deposition already?7

MS. WHEELER:  I did take his deposition, your Honor.8

THE COURT:  Okay.  And what do you think an9

unintruded cross would be?10

MS. WHEELER:  I think about three hours, your Honor.11

THE COURT:  Okay.  So we're going to -- and I'll get12

down on my knees all weekend and pray.  So you think we can do13

-- we can deal with Mr. Cimasi from top to bottom by the end14

of Monday?15

MS. WHEELER:  I would hope so, your Honor, but we16

seem to have not been quite accurate in our projections so17

far.18

THE COURT:  I know.  Well, that's because Mr. Early,19

as he loves say i, "Well, this must be a Bankruptcy Court. 20

You don't operate under the same rules that I practice when I21

go into real courts."22

Okay.  Who's your next witness, Mr. Steinberg?23

MR. STEINBERG:  Your Honor, we have some tapes that24

we --25
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THE COURT:  I know about those depositions.1

MR. STEINBERG:  Right.  And we had thought we had an2

understanding concerning the Brown & Brown report, but it's3

possible if we don't get an agreement with the other side that4

we may have to call Mr. Jenkins.  I'm hoping that doesn't have5

to happen.6

If not, it's my belief that we can rest after we get7

the tapes in and the exhibits admitted.8

THE COURT:  On which theory, all of your theories?9

MR. STEINBERG:  Yes, your Honor.10

THE COURT:  And does it make sense to ask you people11

to prepare a memorandum on this issue of material12

misrepresentation as a function of Delaware law?  I mean, I13

don't want to keep Ms. Wheeler and Ms. Murch or Mr. Werner up,14

you know, all night weekend, but at some point in time it15

seems to me that I'm going to have to address those issues,16

and I'd rather not do them as post-trial submissions.17

What's a -- I'm not interested in killing people.  I18

really am not.  I'm going home and I'm going to sleep for two19

days and I'll come back refreshed, and we'll go from Monday20

through Wednesday, and I have some ability to do this on21

Thursday, but you know, we had already said I have a few 11's,22

but I didn't want to jam you folks in on a Labor Day weekend23

trying to get out of town on Thursday, but I'll -- you know,24

I'll try to be as accommodating as I can, but do you all have25
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pre-existing engagements on that Thursday?1

MR. EARLY:  Your Honor, Mr. Steinberg and I have2

taken the liberty of doing a little exploration with respect3

to the Court's availability, and we have determined that your4

Honor may or may not already have cleared his schedule on5

Thursday, but I do understand you do have some activities6

already scheduled for Thursday.7

THE COURT:  They're minor.8

MR. EARLY:  But we have determined --9

THE COURT:  You ought to see my Chapter 11 calendar.10

 It takes an hour and a half to go through.  Everyone is --11

MR. EARLY:  We've determined, your Honor, on a12

preliminary basis that we are available coming back Tuesday,13

the 13th for at least two days, three if necessary, and I14

believe your Honor's calendar accommodates that, so --15

THE COURT:  You can't come back on the Monday, the16

12th?17

MR. EARLY:  I cannot, your Honor.  I have a18

conflict.  I know that, and I believe I can clear it for19

Tuesday, but I cannot clear it for Monday.20

THE COURT:  Okay.  The only problem is that on --21

I'm just going off the record.22

(Off the record/On the record.23

THE COURT:  Back on the record.24

BY MR. STRUB: 25
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Q. Mr. Cimasi, the Court was asking you a question1

concerning why this gap between the price, and we're going to2

talk about -- you're going to do the calculation of price a3

little bit later on, but the gap between the price and your4

conclusion of value.  So you can explain to us what the5

difference is in your view between price and value?6

A. They're two entirely different terms.  They're -- price7

and value are not synonymous at all.  Value is the most8

probably price at which a transaction would occur in the9

marketplace amongst this universe of potential purchasers and10

investors, and price is what a transaction would actually go11

off at between two specific parties, right, and it may or may12

not be at value, and the way to demonstrate that is that if13

you're selling your car you think you're a real great14

bargainer, and so you're sure that the value of your car is15

below what the price is you're getting for it because you're a16

great bargainer.  The guy that's buying it thinks he's a good17

bargainer, and he's pretty sure that the value of the car is18

more than what he's paying for it because he got a good deal,19

and so he thinks that the value is higher than the price, and20

somewhere between those two perceptions of value is where21

price lies.22

Where the problem is is that people that are not informed23

in terms of investment analysis put those two things together,24

that there is literally a graveyard of failed mergers, of25



CIMASI - DIRECT 206

failed acquisitions out there, you know, that went off at a1

price because that's what the deal concluded, right, that had2

no relationship with value, and quite often, you know, quite3

often that's why the deals fail is because the price that was4

paid bore no relationship whatsoever to value. 5

The worst egregious things that we saw were things like6

with Worldcom and the other failures that led to Sarbanes7

Oxley.  A lot of the dot com companies, the dot gones they8

call them, that failed, they did acquisitions that had no9

reality, no founding at all in economic value, you know, but10

they were playing like with Monopoly money, and they never11

were able to achieve these wildly optimistic, you know,12

forecast of synergies and efficiencies and economies of scale13

that they ballyhooed, and under the Bigger Fool Doctrine, were14

able to get people, including me, you know, with our 401(k)15

money to invest in these companies and let them play with our16

money, and so the -- what -- as a valuation in our report what17

we've done is to say we need to look at the fundamentals here.18

 Let's look at, you know, what Addus was and what the most19

probable scenario was for its revenue, you know, in terms of20

reimbursement.  What was the regulatory, you know, going21

forward, keeping in mind that all value is the expectation of22

the future economic benefit of owning a company.  You know,23

the past is only useful, you know, in -- is trying to set a24

road map for what the future's going to be, and so that's what25



CIMASI - DIRECT 207

a typical investor does is to say, "What do I think I'm going1

to get out of this in terms of a return on or a return of my2

investment going forward?" and in our report we laid that out3

step by step and what our underlying assumptions are to get --4

THE COURT:  I guess the question is are there any5

real world investors, or is this all done hypothetically?6

THE WITNESS:  No, your Honor.  We did, and you'll7

see schedules at the back of the report that we go to the8

market for everything in here.  Again, it's my view that I9

think is widely held in the valuation profession, that the10

market is where we get both the required rate of return and11

because at a risk adjusted basis as well as some sort of an12

indication as to what investors are getting in terms the13

relationship between things like market --14

THE COURT:  But it's a -- if certain markets are15

saturated with bad deals, how do you determine what the market16

is?  I mean, if you say that the price doesn't bear -- the17

price may be of no reasonable issue to the value and people18

might be paying, you know, we're all worried about real estate19

on Long Island.  We know that there's no economic value to20

support this.21

I went down to Watercolors in the Panhandle, and22

said what is this?  There's no value here.  These people are23

getting interest-only loans, and I'm just waiting for the next24

hurricane, and yet they're building these houses, and they're25
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selling like hotcakes.1

THE WITNESS:  Well, your Honor, if you're selling2

them --3

THE COURT:  And they're turning over.4

THE WITNESS:  If they're selling them then they have5

some economic value, you see, and that's the conundrum --6

THE COURT:  No.  Only -- they're only selling7

because the banks are lending a hundred percent plus.8

THE WITNESS:  This is a good point.9

THE COURT:  So if you don't have any money at risk,10

I mean, in Arizona everyone thought they were going to be11

making a lot of money, and then the population slowed down,12

the financial services industry collapsed, and you couldn't13

sell your house, but all right.  Go ahead.14

THE WITNESS:  No.  Your Honor's made a good point,15

and in our report we address this issue that with all these16

bad deals going down.  Several studies would just recently be17

done, and we cite them in our report that are saying looking18

at the history of what these transactions in the public stock19

market that all this shenanigans going on, what should we do20

in terms of adjusting, you know, any information we can get21

from the public markets because we know that those were based22

on things that weren't reality, and so you'll note, your23

Honor, in our report if you -- we're in section 5 again, your24

Honor, and this is back on page 16 of 28 in section 5.25
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There is a index, and it's considered to be1

authoritative.  It's called Ibbotson Data.2

THE COURT:  I'm sorry.  You're looking at what?3

THE WITNESS:  This is page 16 of 28 on section 5,4

your Honor.5

THE COURT:  All right.  Just a second.6

THE WITNESS:  And this is address --7

THE COURT:  I need to find it.8

THE WITNESS:  Oh, I'm sorry.9

THE COURT:  Okay.10

THE WITNESS:  Page 16.11

THE COURT:  Okay.  And what am I looking at,12

"Determination of discount rate?"13

THE WITNESS:  Right.  And in addressing your Honor's14

question as to well, how do you know, you know, what the15

market tells you, where do you get this stuff?  Is there16

empirical data upon which you can rely?  Well, there is, and17

without going into a long conversation as to how statistical18

analysis is done, what Ibbotson does is that they over a long19

period of time --20

THE COURT:  What who does?21

THE WITNESS:  Your Honor, it's Ibbotson, and you'll22

see that that's cited in section 5.12.2 at the bottom of page23

16.24

THE COURT:  You're using a word or an individual?25
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THE WITNESS:  Ibbotson is the name of a firm, your1

Honor.2

THE COURT:  And this is -- where is this laid out?3

THE WITNESS:  On section 5.12.2 on page 16.4

THE COURT:  "Elements with increased risk decrease5

the value?"  I'm missing it.6

THE WITNESS:  Your Honor, section 5.12.2,7

"Investment alternative."8

THE COURT:  5.12?9

THE WITNESS:  5.12.2 on page 16.10

THE COURT:  Okay.  All right.  I see it.  Oh, I B B11

O T S O N.12

THE WITNESS:  Ibbotson.13

THE COURT:  Okay.  Thank you.14

THE WITNESS:  Ibbotson has a look back, and they've15

gone back since 1926, and they have measured the returns from16

indexes of public equities.  These would be the S & P, the Dow17

Jones Industrial Average, and they measure the difference18

between that and certain government securities, and that is19

referred to as the equity risk premium, and if you'll just20

flip the page over, your Honor, and go to page 17 now --21

THE COURT:  So we're talking about buying22

Treasuries?23

THE WITNESS:  Well, your Honor, the basis is, of24

course, the notes that the government issue and bonds that25
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have the full faith and credit of the federal government1

behind it, and so that's what's commonly referred to as a2

risk-free rate is the foundation for this, and what Ibbotson3

has done over this long time -- long period of time, is that4

they've measured the difference between those various5

government bills and bonds, and what the stock market indexes6

have shown as a return, and so they're saying typically7

investors are requiring for equities in the public stock8

market this much of an additional premium over and above9

government securities to invest in these indexes.10

THE COURT:  Right.11

THE WITNESS:  And you'll note that -- and we're on12

page 17, your Honor, the top paragraph.13

THE COURT:  Mm hmm.14

THE WITNESS:  What we said was is that recently15

there's been several published studies and articles that the16

realized rate of returns on equity that were reported by17

Ibbotson, and that's what your Honor was referring to, with18

the shenanigans going on in the market, the realized rate of19

returns have been overstated as compared to the equity risk20

premium that must have been expected by investors, giving the21

underlying economics of the economy, and it was what they22

actually expected in terms of how our GDP was going to grow,23

and so what these studies did, and there's three or four of24

them that are out there, including Roger Garbowski (ph.), and25
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Ibbotson has now pretty much concluded that these studies were1

correct, is that they believe that -- that in fact what needed2

to be done was to adjust downward what the historical realized3

equity risk premium was to estimate what should have been a4

more realistic expected equity risk premium, and they -- the5

result of these studies, as there's some range to it, is that6

to subtract 150 basis points or 1 1/2 percent from the equity7

risk premium.8

Now, this has created a great controversy in the9

investment analyst profession across the board from Wall10

Street, you know, to firms like ours that do closely-held11

businesses generally, and the issue is very simply to address12

what your Honor brought up.13

When you have a market where you know there's a lot of14

shenanigans going on, is there an accepted methodology to be15

able to go and take a look at those transactions and be able16

to sort of factor out from statistical scrubbing, you know,17

what it would have been had that -- had there not been --18

THE COURT:  But if you use these on a graph,19

wouldn't you look at what the outlier companies were, and then20

do it within a certain range of distribution?  If you knew all21

of the prices of all of the companies and then you were able22

to reduce them to some common denominator, you would throw out23

those companies where there are excess prices paid, and you24

throw out those where they were undervalued, and then you'd25
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have some modal distribution that would approximate more1

closely the rational investor?  You don't do that?2

THE WITNESS:  That's exactly what they've done, your3

Honor.4

THE COURT:  All right.5

THE WITNESS:  And there are several of those studies6

that have been published.  Shannon Pratt probably took the7

most aggressive stance on this, and obviously as with8

everything that Shannon and all of us write in this9

profession, we write stuff and we publish in peer review10

journals.  I serve on the editorial board for the Business11

Appraisal Practice, which is a quarterly scholarly journal,12

and other people write back and contest it.  That's the whole13

idea of having peer review journals, but --14

THE COURT:  What's your --15

THE WITNESS:  Generally we took a position that a16

relatively conservative approach to making this adjustment to17

reflect what your Honor was referring to, was to deduct 1 1/218

percent or 150 basis points from what the empirical evidence19

in the stock market is showing us over that period, and so20

you'll notice that we made that adjustment, your Honor, and21

that --22

THE COURT:  This is to factor in in effect a failure23

rate?24

THE WITNESS:  It's effect -- what I -- I want to25
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call it a shenanigans rate.  How's that?  A defalcation in the1

market --2

THE COURT:  Okay.3

THE WITNESS:  -- that reflected what these returns4

that were happening out there were based on, on the likes of5

Worldcom and Enron and all the dot bombs and dot gones that6

were going on, and so we have taken that into account, and I7

think your Honor brings up a point that needs to be taken into8

account in trying to come up with an analysis.9

THE COURT:  Okay.  But then you say, going to your10

next paragraph, 5.12.3, now you're talking about a risk11

premium in the health care industry.12

THE WITNESS:  This reflects that the index --13

MR. STRUB:  Well, hold on before you -- your Honor,14

these are all just so -- and I think you may have this.  These15

are in table 5.7, and so he's got these various risk premiums,16

and so now what you're doing --17

THE COURT:  I'm just looking at his comments on page18

17 of 28.19

MR. STRUB:  Right.  And that -- this ties into the20

health care industry risk premium, which is in table 5.7 on21

page 16.  So these are all risk -- various specific risk22

premiums that are in the table, and then the comment under the23

table is his analysis of each of these --24

THE COURT:  Okay.  But I'm trying --25
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MR. STRUB:  -- individual risk premiums.1

THE COURT:  -- to understand why is the health care2

industry risk premium adjustment a negative a 4.34?3

THE WITNESS:  And the answer to that, your Honor, is4

relatively simple is that what Ibbotson has now been able to5

provide us over the last five or six years based on our6

demands that they perform this statistical analysis is to say7

how did -- if we take the market basket of just health care8

industry stocks, keeping in mind, your Honor, that we have two9

indexes that we use.  One is the S & P 500, and the other is10

the Dow Jones Industrial Average, and if we take just the11

performance of the health care related stocks, and then12

contrast that to the performance of the index as a whole, what13

does the empirical evidence of the marketplace tell us that14

investors are requiring as the risk adjusted required rate of15

return for health care companies as opposed to the index as a16

whole, and historically what we are able to determine is that17

for health care companies under the three digit Standard18

Industrial Classification Code or SIC Code, as we call it, of19

808, that's health care companies --20

THE COURT:  Where am I finding that number?21

THE WITNESS:  This is right in the paragraph your22

Honor was reading, 5.12.3, right at the second paragraph.23

THE COURT:  Okay.  But I'm looking at this number24

that says minus 4.34 --25



CIMASI - DIRECT 216

THE WITNESS:  Right.  Look at --1

THE COURT:  -- in your table 5-7.2

THE WITNESS:  Right.  If you look at the first3

sentence in that section, when it says, "The adjustment4

measures the risk of home health care service industry,"5

that's the same paragraph, your Honor.6

THE COURT:  Yes.7

THE WITNESS:  It measures the risk of home health8

care service industry, SIC Code 808 against the market index9

as a whole.10

THE COURT:  Right.11

THE WITNESS:  And by applying an industry risk12

premium to the build-up method, so what -- historically the13

empirical evidence and data from the market is that investors14

in that particular sub-sector of health care have required 5 -15

- 4.34 percent less in terms of a risk adjusted required rate16

of return for health care than they do as the market index as17

a whole.18

THE COURT:  You need to translate.19

THE WITNESS:  All right.  Well, they're saying that20

to invest in health care companies is less risky than to21

invest in the market as a whole.22

THE COURT:  Oh, it's less risky?23

THE WITNESS:  And so the --24

THE COURT:  And that's because the government is the25
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primary source of payment?1

THE WITNESS:  Well, in part, but your Honor, to be2

honest with you, why did Willie Horton rob banks?  Because3

that's where the money was, and the perception has been that4

there -- with an aging population and that health care is the5

one thing that Americans will not deny themselves.  You know,6

when your wife or kid or grandma's sick, you're going to spend7

the money to do it.8

THE COURT:  Yes.9

THE WITNESS:  And the investment community has10

reacted by requiring 4.34 percent less of a rate of return for11

health care, home care investments than they did as the index12

as a whole.13

THE COURT:  Okay.  But --14

THE WITNESS:  And that's based on empirical market15

values.16

THE COURT:  But you're going to start with the risk-17

free rate is 5.77.  Then you're talking about this investment18

alternative, equity risk premium of 5.9.19

THE WITNESS:  Right.20

THE COURT:  So in order to induce me to invest in21

these investments, I have to have some kind of high assurances22

that my rate of return is going to 5.90 for it to become23

rational, but when it comes to health care, they pay me?24

THE WITNESS:  No.  In terms of health care, you take25
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the 5.90 which is the premium above the government's safe rate1

of --2

THE COURT:  I got that.3

THE WITNESS:  And then you take the 5.90 and you4

subtract the 4.34.  So we're saying that as to home care5

stocks, health care stocks, the market tells us that investors6

require the net of 5.90 less the 4.34.7

THE COURT:  1.56?8

THE WITNESS:  Right.  And then, your Honor, there's9

one more adjustment that's real important.  For whatever10

reason, and whether it's right or wrong is a matter of great11

debate, people believe -- investors believe typically that12

there is safety in size, that if they invest in a really huge13

that their investment is safer, and they therefore, should14

require less of a rate of return than if they invest in a15

small company.16

So what Ibbotson has done is break down all the17

indexes by the market capitalization of those companies, and18

has broken it down into decile.  You know, the first decile19

being the lowest 10 percent --20

THE COURT:  Okay.  I know what a decile is.21

THE WITNESS:  Right.  And so in this case what we've22

done is that we've also adjusted this saying we need to make23

this adjustment according to the relative size of the -- of24

the subject company, and what we used here, you know, was25
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what's called a micro cap because compared to the market as a1

whole, Addus was a pretty small company.  Okay? 2

And so what we're saying is that the empirical data,3

evidence from the marketplace has told us over this period of4

time that there be a small company risk premium, that the5

investors would require an additional 330 basis points or 3.36

percent, you know, because of the size factor.7

So if you add all those things up together --8

THE COURT:  You have to have something on the9

magnitude of 4.86?10

THE WITNESS:  I beg your pardon?11

THE COURT:  You have to have a return equivalent to12

4.86?  Because you're a small capital adjustment, you want an13

additional 3.3?  You already told me the market in health care14

was 1.56, so now we're adjusting for size.15

THE WITNESS:  Which is appropriate because we can't16

compare this --17

THE COURT:  Okay.  All right.  Let's assume that18

you're --19

THE WITNESS:  -- to General Electric.20

THE COURT:  Assume that it's appropriate.21

THE WITNESS:  Right.  And so --22

THE COURT:  So what is the rate of return you have23

to be able to assure a rational investor?24

THE WITNESS:  Right.  And then that's the number,25
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your Honor, that you'll see, which is the total number on1

table 5.7, which in our informed view is 20.63 for the equity.2

 This is the -- what's called the equity discount rate.3

Please note though, your Honor, that that includes4

an item that we haven't talked about yet, which is the subject5

--6

THE COURT:  I'm just trying to understand how we get7

to this.8

THE WITNESS:  We start with the --9

THE COURT:  You're aggregating these numbers?  Is10

that what you're telling me? 11

THE WITNESS:  Yes, your Honor.  We start with the --12

THE COURT:  Okay.13

THE WITNESS:  -- risk-free rate.14

THE COURT:  Okay.15

THE WITNESS:  All right.  This is the starting16

point.17

THE COURT:  That's your base.  Okay.18

THE WITNESS:  And then we say that the empirical19

evidence tells us that for the stock market we have to add20

5.9.21

THE COURT:  Okay.22

THE WITNESS:  All right.  And that 5.9, of course,23

if the 7.4 minus the 1.5 that we talk about in the narrative.24

THE COURT:  Right.25
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THE WITNESS:  That we just went over, and then1

because it's health care we subtract 4.34 --2

THE COURT:  Okay.3

THE WITNESS:  -- because it's small, it's micro cap4

--5

THE COURT:  Right.6

THE WITNESS:  -- in terms of the micro7

capitalization we add 3.30, and then the last adjustment is8

admittedly more subjective, and that's what we do the9

benchmarking for.  We do the benchmarking to try to determine10

-- let's talk about --11

THE COURT:  Wait a minute.  We got a 10 percent -- I12

mean, half of the value here is in this specific risk premium13

for the subject entity.  So the question is where does 4814

percent of the adjustment come from?  Where did you come up15

with the 10 percent?16

THE WITNESS:  Right.  And --17

MR. STRUB:  Well, let me -- can I ask you first of18

all, if we can do this in a kind of a systematic fashion19

because I -- let me ask you to --20

THE WITNESS:  I'm fine.21

MR. STRUB:  Because Mr. Cimasi was referring to22

going back to the benchmarking, and if we look at page 2 of23

28 --24

BY MR. STRUB:25
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Q. Mr. Cimasi, would you turn to page 2 of 28, the last1

paragraph at the bottom of page 2? 2

Now, this reflects your conclusion, does it not, of your3

benchmarking analysis?4

A. Well, in general terms.  I mean, there's a sentence there5

that refers to that that said, you know, that we looked at6

each of the benchmarking data, and your Honor, that was that7

big pull-out schedule 3 that I had you pull out.8

THE COURT:  Right.  I've got it.9

Q. We'll go to there.  We'll go to there in a second.10

A. Right.  And so I said look, this is what we looked at,11

and we do this because we're trying to measure the relative12

risk of investing in this subject company, you know, as13

opposed because of modern portfolio theory, you could buy14

stock in these other companies if you wanted to.  You have15

alternative investments available to you, and so we try to say16

now that we know what the market is telling us that systematic17

or systemic risk is from the market, you know, what additional18

investment return would a typical investor require to invest19

in this company because of risks that are specifically related20

and inherent to this company, and your Honor, earlier you21

brought up a couple points, and I answered that we went22

through these issues about depth of management, for instance,23

and the synergistic type of -- the ability to achieve24

synergistic things that we talked about.25
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Q. And Mr. Cimasi, what was your conclusion -- and we're1

going to -- I want to go back to schedule 3 in just a second,2

but what was your ultimate conclusion with respect to this3

specific company in general terms after doing the benchmarking4

analysis?5

A. Well, you'll see there, it's as stated, that it's less6

profitable, certainly less solvent.7

THE COURT:  Mr. Cimasi, you're leaning back.8

THE WITNESS:  I am sorry, your Honor.9

THE COURT:  You're mumbling, and I'm having trouble10

hearing you.11

THE WITNESS:  I apologize.12

THE COURT:  After doing the benchmarking13

adjustments, the question, Mr. Strub, was what?14

Q. Was in general terms, and we're going to talk15

specifically with respect to schedule 3 in a second, but in16

general terms after doing the benchmarking analysis, what was17

your conclusion with respect to Addus, this specific company?18

A. As stated on the bottom of page 2 of 28 in section 5,19

that the subject entity is less profitable, less solvent, less20

efficient, and more leveraged than the industry benchmarks as21

calculated in the benchmarking analysis on schedule 3, and so22

the results of this analysis were taken into consideration by23

the valuator, me, when considering the elements of risk and24

selecting the cost of equity.25
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THE COURT:  Okay.  So you're telling me a rational1

investor would have to have some kind of reasonable assurance2

for rate of return of 20 percent to buy Addus?3

THE WITNESS:  Your Honor, that would be the equity4

discount rate, yes, to buy the equity.5

Q. And if we could turn to schedule 3, which is the schedule6

that you were discussing with the Court --7

THE COURT:  Where is this?8

MR. STRUB:  This is schedule 3.  It is --9

THE COURT:  Okay.10

MR. STRUB:  It's in the schedules that appear behind11

the appendices.  It's the fold-out. 12

THE COURT:  Okay.  Yes.13

Q. Now, Mr. Cimasi --14

MR. STRUB:  And the Court will note that these have15

line numbers on the left-hand side.16

THE COURT:  Yes.  I see that.17

Q. So Mr. Cimasi, if you could refer to the line numbers on18

schedule 3 and tell us which of these lines support your19

opinion that the subject company was less profitable, more20

leveraged, and less efficient than the market?21

A. Well, to some extent they all do, but specifically as an22

example, line 27, and your Honor, that's the total cost of23

sales and operating expense.24

THE COURT:  I see.25
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A. And if you again go over to column R and Q, you'll see1

that Addus was significantly higher, you know, than the2

industry average.3

THE COURT:  What, 101.9, is that the column, carrier4

through?5

THE WITNESS:  Yes, your Honor, and then the industry6

was at 94.85. 7

Another example is if you go -- and this is a very8

important one also, is line 40, your Honor, which is working9

capital.10

THE COURT:  Mm hmm.11

THE WITNESS:  And Addus had, from an investment12

perspective, wholly inadequate working capital, and working13

capital, of course, is absolutely required to be able to fund14

growth to be --15

THE COURT:  Okay.  So the industry average is 9.7516

and Addus was at 4.07.  So that it means it lurches from17

liquidity crisis to liquidity crisis?  If it doesn't have18

enough --19

THE WITNESS:  That --20

THE COURT:  -- working capital, doesn't that mean21

it's going to have a problem paying its bills as they become22

due?  It's going to have to stretch out its payables?23

THE WITNESS:  Yes, your Honor, and more than that,24

it impacts on their ability to react to threats of the market25
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and to seize opportunities in the market, and which is1

important for any business to be successful.  That's what2

investors look for.3

By the way, they sometimes call it a SWOT analysis,4

you know, strengths, weaknesses, opportunities, and threats. 5

It's the opportunities and --6

THE COURT:  Wait, wait.  You're mumbling again. 7

SWAT or SWOT?8

THE WITNESS:  SWOT, S W O T.9

THE COURT:  Yes.  And it's called what? 10

THE WITNESS:  The SWOT analysis, strengths,11

weaknesses, opportunities, and threats.  It's just --12

THE COURT:  Okay.13

THE WITNESS:  -- one of several techniques that14

investment analysts use in assessing, you know, the viability15

or feasibility of investing in the company.16

THE COURT:  Okay.  So but you're saying that if this17

company is inadequately capitalized in terms of working18

capital as a ratio of revenue, they not only will not be able19

to seize the opportunities, but would it have liquidity20

problems?  Would it be able to meet its ongoing obligations21

and pay its vendors on a timely basis as a function of22

industry practice?23

THE WITNESS:  In serious doubt, and so they're24

ability to react to threats in the market, you know, would --25
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THE COURT:  Well, what's a "threat in the market?"1

THE WITNESS:  Well --2

THE COURT:  You're not paying your bills.  That's3

not a threat in the market.4

THE WITNESS:  Well, that is part of it, but that's a5

derivative threat.  The four threats -- the four pillars we6

talked about before, your Honor, threats from reimbursement,7

threats from regulation, threats from technology, and threats8

from competition, and all four of those were serious threats9

at that given time.10

THE COURT:  So that means that if the company had11

insufficient working capital ratio to revenue, then it might12

become a target for other investors, and they'd have a tough13

time fighting off the investors?  Wright has to agree to sell14

the company.  Where's the threat to the company?15

THE WITNESS:  Not -- I'm not certain that that would16

be their concern, that they would be a target for another17

company.  I think the threat that I'm talking about under the18

SWOT analysis is that they would not be able to react if the19

government changes their reimbursement rates or when a20

regulation comes in that would change their operation, or if21

there's some new technology, or that if some big competitor22

moved against them that they would not be able to react, and23

so that would be certainly an issue, but there's even another24

bigger one here that, you know, I think is if you look to, for25
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instance, row 38, your Honor, which is operating margin, you1

know, and I could also turn you to --2

THE COURT:  Well, let's just go to line 38.  You had3

-- you had a negative operating margin.  So you want to4

explain that as to the industry average?  What does it mean to5

have a negative operating margin?6

THE WITNESS:  Well, your Honor, my dad used to say,7

"Son, if it cost me $110 to grow a ton of grapes that I could8

only sell for $100, you know, every ton of grapes I grow is9

going to lose me more money," and so without an operating10

margin, you're under water, and it -- all things flow from a11

correct operating margin. 12

If you haven't established the ability to generate a13

margin, you know, who would invest a build -- in a business14

enterprise, your Honor, where there was never any rational15

probability that you'd be able to get a return on return of16

your investment, and without an operating margin, there's not17

even enough to be able to cover non-operating expenses, let18

alone give a return to the investors, but probably the most19

damaging, to answer counselor's question --20

THE COURT:  Mr. Cimasi.21

THE WITNESS:  I'm sorry.22

THE COURT:  I have to wrap this up.  In the real23

world my clerk tells me it's 5:18, and I don't want you to24

lose your plane flight, and this may not be a logical break,25
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but if you really have to be out the door by 5:30, it takes1

you ten minutes to get out the door.2

THE WITNESS:  Okay.3

MR. STRUB:  If he could just -- I think it would be4

a breaking point if he could just --5

THE WITNESS:  Ten seconds.6

THE COURT:  Okay.7

MR. STRUB:  -- finish the last point on schedule 38

so we can wrap that up.9

THE WITNESS:  If you could go to the leverage ratios10

at the bottom, your Honor, line 45.11

THE COURT:  Okay.12

THE WITNESS:  And this firm is enormously leveraged13

in terms of its debt ratio and its interest-bearing debt, the14

total capitalization.15

THE COURT:  I'm looking at line 45 or what?16

THE WITNESS:  And 46, yes, your Honor.17

MR. STRUB:  The bottom lines, your Honor.18

THE WITNESS:  The two bottom lines.19

THE COURT:  Okay.  So it's more leveraged by 3020

percent than industry average is the debt ratio, right?21

THE WITNESS:  Right.22

THE COURT:  And then when it comes -- you've already23

testified about this, interest-bearing debt, total24

capitalization.  It's a 33 percent spread, and that would be a25



CIMASI - DIRECT 230

deterrent to an investor?1

THE WITNESS:  Well, your Honor, aseteris paradis2

(ph.), you know, all things being equal, would you want to3

invest in a company that was leveraged to its eyeballs or in a4

company that was not so leveraged?  Companies that are5

leveraged that highly, you know, are not attractive to6

investors that are putting dollars in, all, right, and the7

reason for that is because in Bankruptcy Court I'm told, you8

know, debt holders are usually in a position a little higher9

than common equity holders.10

THE COURT:  Well, Mr. Cimasi, I know you'll be able11

to go back to St. Louis comforted by the notion that I own no12

stocks, no bonds, no real estate.  The only thing I own is my13

library.  Am I prudent investor?  I don't think so, but I just14

didn't want to be conflicted.  Unlike my colleagues who day15

trade, I don't have to worry about that. 16

I've never been conflicted because I own stocks,17

bonds, or real estate, but that may be why it's tough to18

retire, no equity.19

All right.  We're going to wrap this up.  Thank you,20

Mr. Cimasi.  I hope you have a comfortable trip back.  Are you21

flying back through LaGuardia?22

THE WITNESS:  Back through LaGuardia to St. Louis23

and --24

THE COURT:  Have you tried to find out whether25
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there's any access to Central Islip?1

THE WITNESS:  We couldn't get a flight out this late2

in the day, and there's no direct flights from Islip to St.3

Louis, so the point --4

THE COURT:  Are there no one stops, something of5

that sort?6

7

*               *               *8
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